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OPINION ComTTEr

December 10, 2015

Via E-Mail: Opinion.committee@texasattorneygeneral.gov

The Honorable Ken Paxton FiLE # )@Q “’@Oﬂgoﬁ /( [Q

Attorney General of Texas
Attn: Opinions Committee 1.D. # LLF G s

P.O. Box 12548 -
Austin, Texas 78711-2548

Re:  Whether licensed physical therapists are authorized to practice trigger point dry needling
(RQ-0068-KP).

Dear Attorney General Paxton:

The Texas Board of Physical Therapy Examiners (“PT Board”) is submitting the following
response to RQ-0068-KP as submitted by The Texas State Board of Acupuncture Examiners
(“Acupuncture Board”).

Background and Discussion

The practice of “dry needling,” “trigger point dry needling,” and/or “intramuscular manual .
therapy” (collectively referred to herein as “dry needling”) is “a skilled intervention used by
physical therapists . . . that uses a thin filiform needle to penetrate the skin and stimulate
underlying myofascial trigger points, muscular, and connective tissues for the management of
neuromusculoskeletal pain and movement impairments.”! The American Academy of Medical
Acupuncture further explains dry needling as “the use of solid needles (contrasted with the use
of hollow hypodermic needles that are used for injections) to treat muscle pain by stimulating
and breakmg muscular knots and bands.”? Physical therapists in over 30 states and the U.S.
Military® are currently authorized by statute, rule, regulation, regulatory board, or attorney
general opinion to utilize dry needling as a treatment procedure.*

! See RQ-0068-KP (Exhibit C), American Physical Therapy Association (APTA), Physical Therapists & the Performance
of Dry Needling: An Educational Resource.
? See RQ-0068-KP (Exhibit A).
3 2" 1t. Matthew Steele, 17" Medical Support Squadron, “Ross Clinic offers dry needling,” (April 02, 2014),
Goodfellow Air Force Base, http://www.goodfellow.af. mil/News/ArticleDisplay/tabid/322/Article/584236/ross-
clinic-offers-dry-needling.aspx; Sgt. Brandon Anderson, 13" PAD, “Army physical therapy breaking new ground on
treating Soldiers,” (July 10, 2014), Fort Hood Sentinel, http://www.forthoodsentinel.com/story.php?id=13790 ; Air
Force Surgeon General Public Affairs, “Active-duty Airmen to have direct access to physical therapy clinics,”
(May 05, 2015), U.S. Air Force, http://www.af. mil/News/ArticleDisplay/tabid/223/Article/587589/active-duty-
alrmen -to-have-direct-access-to-physical-therapy-clinics.aspx (Exhibit A)

* See RQ-0068-KP (Exhibit C), APTA educational resource paper.
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In November of 2013, the Texas PT Board received a letter written on behalf of the National
Center for Acupuncture Safety and Integrity (NCASI) alleging that physical therapists’ use of ]
acupuncture needles in dry needling procedures and the determination by state regulatory
boards that dry needling is within the physical therapist scope of practice are inconsistent with
the requirements for the use of acupuncture needles under the Federal Food, Drug, and
Cosmetic Act (FDC Act), 21 U.S.C. § 301 et seq., and U.S. Food and Drug Administration (FDA)
implementing regulations.> . At its January 17, 2014 meeting, the PT Board reviewed the letter
as well as a Jegal.analysis from the Federation of State Boards of Physical Therapy (FSBPT) which
concluded that the allega’trons’ln the NCASI letter were without merit because the FDA does not
determine-which practitioners are qualified to use acupuncture needles.® The PT Board took no
action at the meeting, but requested advice from the PT Board’s assigned legal counsel, Ms.
Kara Holsinger, AAG. She affirmed that physical therapists performing dry needling do not
violate the Texas Physical Therapy Practice Act, and agreed with the FSBPT’s analysis of the
NCASI letter. The impact of FDA regulations on the use of acupuncture needles is discussed in
further detail in the “Legal Arguments” section below.

A follow-up to the NCASI letter from the Texas Acupuncture Board dated July 31, 2014 and
addressed to Mr. Roger Matson, Presiding Officer, Executive Council of Physical Therapy &
Occupational Therapy Examiners (ECPTOTE) was received by this agency and forwarded to Mr.
Gary Gray, PT, Chair of the PT Board. The letter expressed the Acupuncture Board’s support of
the conclusions of the NCAS, and that practitioners carrying out dry needling would need to be
licensed by the Acupuncture Board. Mr. Gray responded to the Acupuncture Board’s letter, in
which he stated the PT Board’s opinion that the practice of dry needling is within the scope of
practice of a Physical Therapist in the State of Texas.

On October 31, 2014, Mr. Gray (not Mr. Roger Matson as indicated in RQ-0068-KP); Ms. Karen
Gordon, PT, Board Coordinator; and Ms. Kara Holsinger, AAG, PT Board Legal Counsel, met with
Mr. Allen Cline, Acupuncture Board Chairman; Ms. Mari Robinson, Executive Director of the
Texas Medical Board (TMB); Mr. Scott Freshour, TMB General Counsel; and Mr. Robert Blech,
TMB Assistant General Counsel. Ultimately, the meeting did not change either board’s opinion
on the practice of dry needling. At the meeting, the PT Board and Acupuncture Board agreed to
exchange additional information and legal authorities in support of each Board’s position on
the practice of dry needling. Although the PT Board promptly supplied this information to the
Acupuncture Board, the Acupuncture Board did not respond in kind. Instead, the Acupuncture
Board requested an opinion on whether physical therapists are authorized to practice dry
needling.

LEGAL ARGUMENTS

Dry Needling is Within the Physical Therapist Scope of Practice

> See RQ-0068-KP (Exhibit D).
® “Trigger Point Dry Needling and FDA Requirements,” (December 20, 2013) Distributed by the Federation of State
Boards of Physical Therapy to FSBPT Board members and administrators. (Exhibit B)
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Attorney General Opinion No. JC-0379, considering whether "spinal manipulation" is within the
practice of acupuncture, noted that the Attorney General’s office “has generally deferred to the
determinations made by boards regulating health professions as to what constitutes the scope
of the practice they regulate.”’ Courts reviewing an agency’s construction of the statute it is
charged with administering also give deference to that construction, “so long as the
construction is reasonable and does not contradict the plain language of the statute.”®
Likewise, where an issue requires analysis of rules adopted by an agency, courts defer to the
agency’s interpretation of its own rules unless the interpretation is plainly erroneous or
inconsistent with the text of the rule or the underlying statute.’

After careful review of the enabling statute, educational requirements and training of physical
therapists, legal opinions from other states,’® documented evidence, and in consultation with
legal counsel, the PT Board has determined that dry needling is within the scope of physical
therapy practice in Texas.

I The Physical Therapy Practice Act and Board Rules

Sec. 453.005 (b) of the Texas Physical Therapy Practice Act states that the practice of physical
therapy includes:

(1) measurement or testing of the function of the musculoskeletal, neurological,
pulmonary, or cardiovascular system;

(2) rehabilitative treatment concerned with restoring function or preventing
disability caused by illness, injury, or birth defect;

(3) treatment, consultative, educational, or advisory services to reduce the
incidence or severity of disability or pain to enable, train, or retrain a person to
perform the independent skills and activities of daily living; and

(4) delegation of selective forms of treatment to support personnel while a
physical therapist retains the responsibility for caring for the patient and
directing and supervising the support personnel.'!

By examining the APTA and AAMA definitions previously set forth in the Background and
Discussion section in light of the above statute, it is evident that “dry needling” clearly falls

” Texas Attorney General Opinion No. JC-0379 {Exhibit C). See also DM-443 (Exhibit F).
8 See R.R. Comm’n of Texas v. Texas Citizens for a Safe Future & Clean Water, 336 S.W.3d 619, 625 (Tex. 2011)
(quoting First Am. Title Ins. Co. v. Combs, 258 S.W.3d 627, 631 (Tex. 2008)).
® Texas Bd. of Chiropractic Examiners v. Texas Med. Ass’n, 375 S.W.3d 464, 475 (Tex. App.—Austin 2012, pet.
denied).
10 Attorney General Opinions from Kentucky, Maryland, Mississippi, and Louisiana (Exhibit D)
' Tex. Occ. Code § 453.005(b).
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within the practice of physical therapy as a treatment choice for pain of neuromusculoskeletal
origin in order to reduce the severity of disability and to enable an individual to resume their
independent skills and activities associated with daily living.

Furthermore, § 321.1(15) of the Physical Therapy Rules adopted by the PT Board defines
physical therapy as:

The evaluation, examination, and utilization of exercises, rehabilitative
procedures, massage, manipulations, and physical agents including, but not
limited to, mechanical devices, heat, cold, air, light, water, electricity, and sound
in the aid of diagnosis or treatment. ... Physical therapy practice includes, but

“is not limited to the use of: Electromyographic (EMG) Tests, Nerve Conduction
Velocity (NCV) Tests, Thermography, Transcutaneous Electrical Nerve
Stimulation (TENS), bed traction, application of topical medication to open
wounds, sharp debridement, provision of soft goods, inhibitive casting and
splinting, Phonophoresis, lontophoresis, and biofeedback services.*

Just as “dry needling” falls within the broad scope of practice defined by the PT Practice Act, it
also falls within the PT Board’s definition, which includes procedures and physical agents that
may be used “in the aid of diagnosis or treatment.”

The definition of physical therapy does not provide an exhaustive list of every specific
intervention, test, tool, or modality that comprises the practice of physical therapy. To do so
would be overly cumbersome and would prevent physical therapy practitioners from
implementing new procedures and techniques in response to changes in education within the
profession (both entry-level and as demonstrated by continuing competence) and as a result of
research and advances in technology.

Just as the PT Practice Act’s definition of physical therapy is not exhaustive in its definition of
physical therapy, the practice acts and rules of other Texas health-related professions do not
provide all-inclusive laundry lists restricting the scope of licensees’ practice to an exclusive list
of procedures and modalities. For example, the Acupuncture Practice Act, Chapter 205 of the
Texas Occupations Code, defines “acupuncture” as: ’

(A) the nonsurgical, nonincisive insertion of an acupuncture needle and
the application of moxibustion to specific areas of the human body as a
primary mode of therapy to treat and mitigate a human condition,
including evaluation and assessment of the condition; and

(B) the administration of thermal or electrical treatments or the
recommendation of dietary guidelines, energy flow exercise, or dietary or

*2 22 Tex. Admin. Code § 321.1(15).



herbal supplements in conjunction with the treatment described by
Paragraph (A)."

Yet the Acupuncture Board’s Position Statement on CPT Code Billing by Licensed Texas
Acupuncturists, which was developed to “help acupuncturists better understand their scope of
practice,” among other things, include procedures and modalities not enumerated in the
Acupuncture Practice Act or rules. Those procedures “include but are not limited to manual
therapies, and use of physical agents such as cupping (negative pressure), scraping, mechanical
devices, heat, cold, air, light, water, electricity, and sound in the aid of diagnosis or
treatment.”** Also listed are acts with associated CPT codes for billing that the Acupuncture
Board has determined are within the practice of acupuncture and permitted under
§205.001(2)(B) of the Acupuncture Practice Act including therapeutic exercises and
therapeutic activities, neuromuscular reeducation, gait training, and self-care management.
Although most of these procedures and modalities are not enumerated in either the
Acupuncture Practice Act or rules, the Acupuncture Board has determined that acupuncturists
are within the scope of their practice when performing and billing for these interventions.

In the Acupuncture Board’s request letter, Chairman Cline points out that the PT Practice Act
and rules do not specifically address dry needling. In fact, neither do the Acupuncture Practice
Act and rules. Both scopes of practice are defined at a high level of generality and do not
attempt to include every modality or procedure that falls within each profession’s scope of
practice. And each Board’s interpretation of its practice act and rules are entitled to deference.

. Physical Therapists’ Use of Needles

Physical therapists have a historical basis for needle insertion with the practice of
Electromyographic (EMG) and Nerve Conduction Velocity (NCV) testing. In Opinion No. DM-443
{1996), the Attorney General determined that needle electromyography constitutes both the
practice of physical therapy and the practice of medicine.™ As such, this opinion determined
that physical therapists have statutory authority to use needles to penetrate the skin.

Furthermore, in Opinion No. DM-471 (1998), the Attorney General responded to the argument
that FDA regulations governing so-called “acupuncture needles” mean that only acupuncturists
may use such needles. The Attorney General wrote:

It has been argued that the use of acupuncture needles by chiropractors not
licensed to practice acupuncture contravenes the federal Food and Drug
Administration’s (“FDA”) classification of acupuncture needles. We disagree.
The FDA defines an acupuncture needle as “a device intended to pierce the skin

® Tex. Occ. Code § 205.001(2).
“ Texas State Board of Acupuncture Examiners Position Statement on CPT Code Billing by Licensed Texas
Acupuncturlsts (May 2013), http://www.tmb.state.tx.us/idl/ECEA703E-ED1F-11D6-149A-COCEFFBCFOD7 (Exhibit E)
¥ Texas Attorney General Opinion No. DM—443 (1996). (Exhibit F)
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in the practice of acupuncture.” 21 C.F.R. § 880.5580. Acupuncture needles are
classified by the FDA as “Class II” medical devices, which are devices for which
general controls are insufficient to assure the safety and effectiveness of the
device, and which are therefore subject to special controls. See 21 U.S.C. §
360c(a) (defining classes of devices); 21 C.F.R. § 860.3 (same). The FDA requires
acupuncture needles to be labeled for single use only, conform to FDA
requirements for prescription devices, and comply with biocompatibility and
sterility requirements. 21 C.F.R. § 880.5580. FDA regulations restrict the use of
prescription devices, including acupuncture needles, to practitioners licensed by
state law to use or order the use of such devices. /d. § 801.109. The FDA does
not, however, prescribe who may be licensed by a state to use the device. Any
person authorized by state law to use acupuncture needles must do so in
accordance with FDA regulations.*®

The APTA and FSBPT also came to the conclusion that the determination of who is authorized
to use acupuncture needles is a matter left to the states.*’

. PT Education and Training in Dry Needling

Dry needling also fits within the education and training of physical therapists in Texas. As an
advanced skill, dry needling is not currently included in the entry-level curricula of all accredited
physical therapy programs. Nevertheless, the PT curriculum provides a foundation upon which
the advanced skill of dry needling is built. A recent report commissioned by the Federation of
State Boards of Physical Therapy found that 86% of the knowledge required to be competent in
dry needling is acquired during the primary course of a PT’s clinical education.*® This knowledge
includes evaluation, assessment, diagnosis and plan of care development, documentation,
safety, and professional responsibilities. The same report also found that only 14% of the
knowledge requirements related to competency in dry needling must be acquired through
post-graduate education or specialized training in dry needling.*

According to the document Changes in Healthcare Professions’ Scope of Practice: Legislative
Considerations, prepared by a consortium of national health-related professional organizations,
“[ilt is not realistic to require a skill or activity to be taught in an entry-level program before it
becomes part of a profession’s scope of practice. If this were the standard, there would be few,

*® Texas Attorney General Opinion No. DM-471 (1998). (Exhibit G)

¥ American Physical Therapy Association Memorandum, RE: Letter from National Center for Acupuncture Safety
and Integrity (NCASI), To: APTA Component Leaders, State Legislative Chairs, Component Executives, and
Chapter Lobbyists {January 6, 2014) (Exhibit H). FSBPT response to NCASI letter (Exhibit B).

1 Joseph Caramagno, Leslie Adrian, Lorin Mueller, Justin Purl, Analysis of Competencies for Dry Needling by
Physical Therapists, Final Report published by HUmRRO {Human Resource Research Organization), (July 10, 2015),
pg. iii (Exhibit 1)
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if any, increases in scope of practice.” The document is the result of a collaborative effort by
representatives from six healthcare regulatory organizations including the Federation of State
Medical Boards (FSMB) and the Federation of State Boards of Physical Therapy (FSBPT).%

Physical therapists do not learn dry needling from licensed acupuncturists or schools of
acupuncture. Rather, the theory of dry needling as practiced by physical therapists is taught in
most of the accredited Texas physical therapy programs and in post-graduate courses. Dry
needling didactic lecture and clinical laboratory practice have been incorporated into the
curriculum of both the U.S. Army-Baylor University Doctoral Program in Physical Therapy, San
Antonio and Texas Tech University Doctor of Physical Therapy Program, Lubbock. Currently,
there are forty-one (41) post-graduate dry needling courses that have been approved by the PT
Board as meeting the standards for continuing competence for physical therapists. To meet this
standard, the courses must be presented by a licensed health care provider with appropriate
credentials and/or specialized training in dry needling. The average length of these courses is
three days with content including theory and evidence-based guidelines, surface anatomy,
indications/contraindications of dry needling, dry needling techniques, and demonstration and
skills lab.

Physical Therapists Who Perform Dry Needling Are Not Practicing Acupuncture

That dry needling is within the scope of practice of a Texas physical therapist is highlighted by
the differences between “acupuncture” as practiced by licensed Texas acupuncturists and “dry
needling” practiced by Texas physical therapists.

Chairman Cline stated in his Opinion Request letter that “[t]he practice of trigger point dry
needling is substantially identical to the practice of acupuncture as both involve the insertion of
acupuncture needles through the skin of the patient and the manipulation of those needles as a
primary mode of therapy.” This statement, however, is incomplete and misleading. While dry
needling and acupuncture use the same mechanical tool — a thin, solid filiform needle — the
treatment technique, philosophy, theory, methodology, and objectives of dry needling vary
from acupuncture in almost every material respect.

In the adopted position statement by the Acupuncture Board Position Statement on CPT Code
Billing by Licensed Texas Acupuncturists, acupuncture is referred to as a “medical discipline that
requires diagnosis, treatment and prognosis based on the theories of Oriental medicine to
prevent and treat various diseases and promote wellness” (emphasis added). The Accreditation
Manual of the Accreditation Commission for Acupuncture & Oriental Medicine (ACAOM), which

% Changes in Healthcare Professions’ Scope of Practice: Legislative Considerations, (2006), Association of Social
Work Boards (ASWB), Federation of State Boards of Physical Therapy (FSBPT), Federation of State Medical Boards
(FSMB), National Association of Boards of Pharmacy (NABP), National Board for Certification in Occupational
Therapy (NBCOT), and National Council of State Boards of Nursing, pg. 9. (Exhibit J)
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sets the standard for acupuncture education, lists the following basic theories as required
program core content:

e Qj .

* Tonification (supplementation) and sedation (draining) of qi, creation of harmony
e Dao

° Yin Yang

e Eight Parameters/Ba Gang

¢ Five Elements (phases, correspondences)/Wu Xing and their laws and cycles

e Twelve Officials/Shi Er Guan

e Viscera & Bowels/Zang Fu

e Theory of channel vessels (Meridians)/Jing Luo

¢ Internal and External causes of disease such as Six External Evils/Liu Xie, Seven
Emotions/Qi Qing and Non-internal or External Reasons/bu nei wai yin

e Oriental medicine pathology (bing ji)

e Meaning (significance) of disease, symptoms, signs

e Fundamental Body Substances (e.g. shen, qi, blood, fluid, etc.)*

The use of dry needling as a treatment intervention by physical therapists is not based on
ancient theories or tenets of traditional Chinese medicine; rather it is based on a
comprehensive understanding of western neuroanatomy and modern scientific study of the
musculoskeletal and nervous systems with related patho-physiology, as well as the
neurobiology and mechanisms of pain models, which includes:

¢ Biochemical characteristic of the twitch response

o Scientific background of the myofascial pain syndrome

o Pathophysiology of the myofascial trigger point phenomenon

e Myofascial release principles_22

Evaluation of the patient/client prior to initiation of treatment is another area of variance
between acupuncture and dry needling as performed by a physical therapist. Acupuncturists
utilize the “methods of pulse reading, tongue observation, and palpation of channels,
abdomen, and acu-points” to provide the practitioner “with a detailed understanding of how
our bodies systems are working together and what needs to be done if they are not.”?® In
contrast, a physical therapy evaluation involves a hands-on, thorough examination of the
neuromusculoskeletal system with assessment of joint integrity and mobility; neuro-motor

! Accreditation Commission for Acupuncture & Oriental Medicine (ACAOM), “Accreditation Manual: STRUCTURE,
SCOPE, PROCESS, ELIGIBILITY REQUIREMENTS AND STANDARDS” (July 2012) pg. 21. Avallable at
http [/www.acaom.org/documents/accreditation_manual 712.pdf

Descrlpt/on of Dry Needling in Clinical Practice: An Educational Resource Paper, American Physical Therapy
Assocnatlon (“APTA”), APTA Public Policy, Practice, and Professional Affairs Unit, February 2013, page 2. (Exhibit K).

® Turtle Dragon (Chairman Cline’s Practice) website, “What is Acupuncture,” available at
http://turtledragon.com/health-services/acupuncture/
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function; muscle performance (including strength, power, and endurance); range of motion
(including muscle length); reflex and sensory integrity; and pain severity and quality.?*

Acupuncture is based on pre-determined meridians and acupuncture points with groupings
such as transport points, Windows of the Sky, Internal and External Dragons, Seas and Oceans,
Ashi, and thirteen ghost points.” Dry needling treatment intervention practiced by physical
therapists is based on trigger points which are selectively identified by the physical therapist
through palpation of taut bands and tender nodules within skeletal muscle, fascia, and
connective tissue.?®

The objective of acupuncture is to restore a person's natural balance by restructuring the
interconnecting patterns of structure and function and reorganizing the way the gi (vital energy
and life force) moves through that pattern. ’ The objective of dry needling is to decrease pain
by deactivating the trigger point, improve the ability of muscles to move through their entire
range of motion, and to reduce impairments and restore function to body structures.”®

Even with the stark contrast between the philosophy, methodology, and objectives of the
practice of acupuncture and the treatment intervention of dry needling, there is commonality
in the use of the same mechanical tool; a thin, solid filiform needle. As demonstrated in the
definition of “acupuncture” from the statutes, needle techniques are only a portion of the
acupuncturist’s full scope of practice and are combined with the application of moxibustion,
which physical therapists do not utilize.

Acupuncturists and physical therapists have unique scopes of practice notwithstanding the
overlap of some of the same skills, treatment modalities and procedures, and use of mechanical
tools. This overlap is demonstrated in other areas of acupuncture and physical therapy. For
example, the administration of thermal or electrical treatments delineated in the statutory
definition of “acupuncture” is also a component of the definition of physical therapy in 22 Tex.
Admin. Code § 321.1(15) with heat, cold, and electricity among the procedures utilized in
physical therapy treatment. In the Acupuncture Board’s previously cited position statement
dated May 2013, the Acupuncture Board determined that “...mechanical devices, heat, cold, air,
light, water, electricity, and sound in the aid of diagnosis or treatment” are within the scope of

** Interventions: Manual Therapy Techniqgues, Guide to Physical Therapist Practice 3.0. Alexandria, VA: American
Physical Therapy Association; 2014. Available at: http://guidetoptpractice.apta.org/content/1/SEC38.body
# Accreditation Commission for Acupuncture & Oriental Medicine (ACAOM), “Accreditation Manual: STRUCTURE,
SCOPE, PROCESS, ELIGIBILITY REQUIREMENTS AND STANDARDS” (July 2012) pg. 21. Available at
http://www.acaom.org/documents/accreditation_manual 712.pdf
% Jan Dommerholt, PT, MPS, FAAPM Caret Bron, PT Jo Franssen, PT, Myofascial Trigger Points: An Evidence-
Informed Review, The Journal of Manual & Manipulative Therapy, Volume 14, Number 4, (2006), pg. 203. (Exhibit
L).
#” Turtle Dragon website, “What is Acupuncture,” available at http://turtledragon.com/health-
services/acupuncture/
%8 Interventions: Manual Therapy Techniques, Guide to Physical Therapist Practice 3.0. Alexandria, VA: American
Physical Therapy Association; 2014. Available at: http://guidetoptpractice.apta.ors/content/1/SEC38.bod
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acupuncture practice, which mirrors the language in the PT Board’s definition of physical
therapy in its rules, quoted above. Additional treatment procedures that the Acupuncture
Board determined are within the practice of acupuncture include therapeutic exercises and
therapeutic activities, neuromuscular reeducation, gait training, and self-care management.
These procedures are also within the scope of physical therapy practice and are an integral part
of rehabilitation as performed by physical therapists.

The overlap in acupuncture and physical therapy practice is not surprising. The authors of
Changes in Healthcare Professions’ Scope of Practice: Legislative Consideration note, for
example:

Overlap among professions is necessary. No one profession actually owns a skill
or activity in and of itself. One activity does not define a profession, but it is the
entire scope of activities within the practice that makes any particular profession
unique. Simply because a skill or activity is within one profession’s'skill set does
not mean another profession cannot and should not include it in its own scope
of practice.”®

Previous Attorney General opinions have also recognized and accepted that there may be
overlap among professions. For example, in Opinion No. DM-423 (1996), it was determined
that hyperbaric oxygen therapy regulated by the Board of Medical Examiners constitutes the
practice of medicine, and by the Board of Podiatric Medical Examiners constitutes the practice
of podiatry;*® and in Opinion No. DM-443 (1996), the Attorney General determined that needle
electromyography constitutes both the practice of medicine and the practice of physical
therapy.** :

In sum, physical therapists performing dry needling are not practicing acupuncture. Physical
therapists DO NOT:
e claim to practice acupuncture or represent themselves as acupuncturists;
* base the treatment on traditional Chinese medicine theories;
¢ use diagnostic techniques like tongue and pulse assessments;
¢ use meridians systems, acupuncture points, and terminology;
¢ strive to balance Qi energy or life channels within the body; or
° use dry needling to address things such as fertility, smoking cessation, allergies,
depression or other non-neuromusculoskeletal conditions which are commonly treated
with acupuncture.

2 Changes in Healthcare Professions’ Scope of Practice: Legislative Considerations, (2006), pg. 8. (Exhibit J)
*® Texas Attorney General Opinion No. DM-423 (1996), (Exhibit M)
*! Texas Attorney General Opinion No. DM-443 (1996), (Exhibit F)
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Physical Therapists Performing Dry Needling Are Not Practicing Medicine

Physical therapists performing dry neediing are not practicing medicine.* As just discussed, the
treatment technique of dry needling falls squarely in the scope of practice for Physical
Therapists as set out in the PT Practice Act and the PT Board’s Rules. And § 151.052 of the »
Medical Practice Act expressly provides the practice of physical therapy within the scope of the
physical therapy Practice Act is not “practicing medicine”:

(a) This subtitle does not apply to:

(7) alicensed physical therapist engaged strictly in the practice of
physical therapy in accordance with the law relating to physical therapy
practice.®

Further, a physical therapist must receive a referral from a qualified healthcare practitioner,
including a physician, before initiation of any treatment, including dry needling.* Therefore, a
physical therapist performing dry needling upon a referral from a physician is working within
the legal scope of the practice of physical therapy and is not unlawfully “practicing medicine.”

In Summary: The Attorney General should defer to the PT Board’s determination that dry

needling is within the scope of physical therapy practice, and a physical therapist performing
dry needling is not practicing acupuncture and is not practicing medicine.

Gary Gray, PT
Chairman, Texas Board of Physical Therapy Examiners

cc: Kara Holsinger, AAG
General Counsel

*2The last paragraph of RQ-0068-KP misquotes the Acupuncture statute, Tex. Occ. Code § 205.003(a), which
states: “This chapter does not apply to a health care professional licensed under another statute of this state and
acting within the scope of the license.” (emphasis added). As discussed herein, PTs who practice dry needling are
practlcmg under the scope of their license and are not practicing acupuncture.

* Tex. Occ. Code § 151. 052(a)(7)(emphasis added). See also Texas Bd. of Chiropractic Examiners v. Texas Med.
Ass n, 375 S.W.3d 464, 466 (Tex. App.—Austin 2012, pet. denied) (discussing Tex. Occ. Code § 151. 052).

** Tex. Occ. Code §§ 453, 001(9), 453.301 (treatment under prior referral), 453.302 (treatment without referral),
453.351 (discipline of a license holder). (Exhibit N).
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John Maline, Executive Director

Executive Council of Physical Therapy & Occupational Therapy Examiners

Roger Matson, Executive Council Presiding Officer
Executive Council of Physical Therapy & Occupational Therapy Examiners
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GOODFELLOW AIR FORCE BASE, Texas -- Providers at the Physical Therapy, Famlly Practice and Student Clinic within
the Ross Medical Clinic here, received training on physlcal therapy called Trigger Point Dry Neadling March 21.

TON is typically done in physical therapy clinics, but the Goadfellow clinic declded to train clinicians in multiple depariments
fo expand the reach of this freatment option.

TON is a new procedure intended to reduce pain by treating trigger points In chranically tight muscles,

Trigger points are hypersensitive spats found within a laut band of skeletal muscle or in the muscle’s faseia, commanly
referred to by patients as knots. Trigger polnts are typically assoclated with chronle paln, referred tenderness, limited range
of motion and are painful upon compression.

The primary goal of TON is to desensitize or release irigger poinis, restore normat muscle function, and to induce healing in
the targel tissue. This is achieved by intredu¢ing sterile needies, ranging in length from 30 to 100 miliimeters, into varying
depths of muscle with a goal of obtaining a local muscle twitch response. The response releases the shortened muscle,
essentially resetting it o a normal state. Typically, positive results are apparent within two to four irealment sessions but can
vary depending on the cause and duration of the symptoms, averall health of the patient.

Ceriification Is atiained through an intensive three-day, 24-haur course, including hands-on instruction and dlinical practics.
The pravider must have extensive sducation and knowledge of the nervous, muscular and vascular systems as well as
orthopedics in general to apply for training. TBN differs from asupuncture in that the latter is based on Fastern medical
diagnosis, requiring training in traditional Chinese medicine. Ultimately, TON works as an addifonal option to traditional
physicat therapy treatment centered on strength, flexibifity and conditioning.

For mare information on dry needling or any other services offered by physical therapy, please call the 17th Medicat Group
Physlcal Therapy Clinic at 325-654-3632. A referral from your primary care physiclan is required io be evatuated for TON
services. Currently, due to high demand, only Active Duty members are eligible for care atthe physical therapy clinic.

USAF Comments Policy

hitp/ivww.goodfellow.af.mil/News/ArticleDisplayfiabid/322/Article/584236/r oss-clinie-offers-dry-needling.aspx
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Army physical therapy breaking new ground on treating Soldiers

By Sgt, Brandon Anderson, 13th PAD

EMALML, PRINT SHARE

JULY 10,2014 | LEISURE

ol B
} Staff Sgt. Ryan Lahr, an
occupational therapist assigned to
Carl R. Darnall Army Medical
Center, demonstrates a physical
therapy conditioning technique that
is often used by the clinic to help
strengthen a patient’s balance.
Photo by Sgt. Brandon Anderson,

13th PAD

. Kevin Houck, the officer-
- charge of the physlcal therapy
clinic, and Staff Sgt. Ryan Lahr,
an occupatxonal therapist assigned
to Carl R. Darnall Army Medical
Center, demonstrate a leg-
strengthening exercise often used
by the clinic to help strenigthen a
patient's legs. Photo by Sgt,
Brandon Anderson, 13th PAD

. Ry 3
occupational therapist assigned to

hitp:fivww.forthoodsentinel.comistory.php?id=13700

The Army uses a variety of treatments to help heal and restore injured Soldiers.
Physical therapy is one of these evolving medical practices.

Lt. Col. Kevin Houck, the officer-in-charge of the physical therapy clinic at Fort
Hood’s Carl R. Darnall Army Medical Center, said the majority of Soldiers who
come to the clinic are referrals from their primary care managers, but in some cases
they are referred by other specialty clinics, such as the orthopedic surgery and pain
management.

“A patient may come here before surgery or if the physician thinks they may need
surgery so that we can help strengthen them up prior,” Houck said. “We do this by
incorporating a seties of treatments that may include stretching, joint mobility and
various exercises that are targeted to help treat the injury.”

Houck said when a person comes into the clinic for their initial appointment, the
physical therapist evaluates them to see if there are underlying issues causing the
problem.

“When a person first comes into our clinic, we try to evaluate what’s causing the
pain instead of just treating the pain,” Houck said. “Sometimes what people assume
is the problem is actually inter-connected to other underlying

issues.”

During this time the therapist will develop a treatment plan designed to help in the

recovery process, The next step of treatment involves physical therapy assistants to
monitor the patients to ensure the exercises are performed cotrectly and no further

injury occurs.

Houck said that Army physzcal therapists have been around since World War I, and
have often been innovators in providing new treatments and techniques that have
since been adopted by civilian practitioners.

Houck said that most physical theIaplsts were used to mitigate sick call numbers, but
3
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! e Dl gy Medical their role has changed drastically as time has evolved.

{ strengthening devise. Photo by Sgt. :

| Drandon Anderson, IBPAD £ «The Army realized a large percentage of people going to sick call were there
because of muscular skeletal issues, and saw the benefit of incorporating physical

therapists into to the treatment plan,” Houck said.

This realization has opened the doors for physical therapists to occupy many different roles in the Army, he
added.

“Now you’ll see physical therapists integrated into brigade combat teams, when before it was primarily a
hospital function,” Houck said.

As their roles have changed, so have their techniques and tools they use to treat issues. One such technique is
dry needling, a treatment similar to acupuncture, but based on modetn neuroanatomy science.

“At one time, we primarily used exercise to help rehabilitate Soldiers, but have since been using a multitude of
different approaches to treat patients,” Houck said. “We use dry needling, which is similar to acupuncture, but
instead of focusing on traditional stress points, we apply the needles directly to the site of the injury, and the
results have been very promising.”

Houck said that he believes the role of physical therapy has a bright future in the Army and will continue to be a

tool that is used to help restore and heal the force,
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FALLS GHURGH, Va, (AFNS) -- The Air Force Medical Operations Agency has recantly directed ali Air Force military
reatment facllites (MTF) to establish direct access physlcal therapy clinics for active-duty members. The poticy shift will now
allow an active-duty member with an acuie musculoskeletal Injury to make an appointment directly with a physical therapist

A Toke aride with the
U.S. AirForce
§ Thunderbirds as they

For three of the pastfive years, musculoskeletal Injuries, such as knee sprains, have been the number ons reason for an
active-duty Aliman o seek care atan MTF, In addition, musculoskeletal injuries are the fargest reason for limited-duty

profiles in the Air Force, causing more than 47 percent of the proiiles in 2013, Typically, Airmen saught care within the family perform over south
practice or filght and operational medicine clinics and may have received a referral to a physicai therapy dinic. Geor...

“Alr Fosce physieal therapists are trained and credentialed to provide independent practice, to Include medication ') Clanes 8: cars: One
prescription, order appropriate diagnostic imaging, place patients on profiles, and refer to other practiioners as m \.’7/ #Atrmaps hobby
appropriate,” said Col. Joseph Rogars, a physical therapy consultant to the Air Forca surgeon general, Qe iffﬂf:‘r‘g"n“zgyigﬁ e ¥

Rogers also cited recent military research showed “patients who recelved eady physicat therapy had total lower healthcare
costs, fewer medical appoiniments, aad fewer invasive procadures than hose with delayed physical therapy addressed
more than 14 days after injury.”

506,115
FOLLEW 45~

With early access lo care, physical therapists can provide tailorad reatments to each patient,

“Trealment may consist of manipulation, dry needling, exerclse or modalities,” said Lt, Col. Brian Young, the assistant N B i
professor at U.S. Amy-Baylor University doctar of physicat program and Alr Force physical therapy dinica! operations Alr Force Social Media Guide
chairman. "In foday's fiscally consirained environment and exponential incresse in healthcare costs, early access fo USAF Social Media Site
physical therapy is key for easty retum to duty and function after musculoskeletal Injudes.” o e —

According te Rogers, with the recent policy release, each MTF wilf implemant these changes over the next few months.

"We expect each physical therapy clinlo to establish appointment avallability for acute injuries by the end of the summer,” he
said.

Active-duty members should contact their local MTF for more Information.
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Trigger Point Dry Needling and FDA Reqdirements

December 20, 2013

Is the use of acupuncture needles by physical therapists for “trigger point dry
needling” {TPDN) inconsistent with the United States Food and Drug Administration (FDA)
reguirements?

Asyou are aware, the Federation of State Boards of Physical Therapy (FSBPT) and the
various state boards are in receipt of a November 13, 2013 letter from the National Center
for Acupuncture Safety and Integrity (NCASI) alleging, among other things, that physical
therapists’ (PT) use of acupuncture needles in “trigger point dry needling” procedures, and
various state boards’ determination that TPDN is within the physical therapist scope of
practice, are inconsistent with the requirements for acupuncture needles under the Federal
Food, Drug, and Cosmetic {FDC} Act, 21 U.S.C. § 301 et seq., and U.S. Food and Drug
Administration {FDA) 1mpiementmg regulations. NCASI aiso sent a similar letter to FDA
xtself

FSBPT requested a legal analysis, from 'a faw firm that does significant work on FDA
regulatory issues, as to whether NCASI’s allegation against physical therapists and the
physicai therapy licensing boards has merit.

Based on the legal analysis, we believe the allegation in the NCAS! letter is without merit.

When the FDA down-classified acupuncture needles and promulgated 21 C.F.R. § 880.5580,
the FDA stated that acupuncture needles are for use by qualified practitioners of
acupuncture as determined by the states. We believe, in doing this, the FDA was clearly
signaling that it would not involve itself in determining who is a qualified practitioner to use
acupuncture needles, leaving it to the states to decide.

This approach is consistent with the principle behind a provision within the FDC Act, the

“practice of medicine” provision at 21 U.S.C. § 396. Healthcare practitioners are included
within this “practice of medicine” provision. The provision states that nothing in the FDC
Act shall be construed to limit or interfere with the authority of a healthcare practitioner to
prescribe or administer any legally marketed device for any condition or disease within a
legitimate healthcare practitioner-patient relationship. The legislative history for this
provision indicates that Congress intended to emphasize that FDA should not interfere in
the practice of medicine.

We believe that state physical therapy boards are acting well within their state’s rights as
well as their legislatively mandated responsibilities to determine the allowed scope of
practice for their licensees.

i your jurisdiction is being challenged on dry needling as a part of the scope of practice of
physical therapy and have not aiready done so, please don’t hesitate to contact Mark Lane
or Leslie Adrian at 703-299-3100. We encourage each state physical therapy board to
consult their board’s legal counsel as to any specific opinions under their state law.

 file:///H:/Dry%20Needling/T rigger%20Point%20Dry%20Needling%20and%20FDAY%20... 11/18/2015 .




Trigger Point Dry Needling and FDA Requirements Page 2 of 2

Distribution: FSBPT Board members and administrators
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i
C for ; Office of the Attorney General - State of Texas
i hom John Cornyn

..... i

May 23, 2001
Drz. Cynthia S. Vaughn, D.C. Opinion No. JC-0379
President, Texas Board of
Chiropractic Examiners Re: Whether a licensed
333 Guadalupe, Suite 3-825 acupuncturist may perform "spinal
Austin, Texas 78701-3942 manipulation” (RQ-0308-IC)

Dear Dr. Vaughn:

You have asked this office whether "spinal manipulation” is within the practice
of acupuncture. As we understand it, your question relates specifically to a
certain form of acupressure technique called Tui Na. The Texas State Board of
Acupuncture Examiners ("BAE") and State Board of Medical Examiners
("BME"), which together regulate the practice of acupuncture in this state, see
Tex. Occ. Code Ann. § 205.101 (Vernon 2001), assert that this technique is

within the practice of acupuncture as a form of "energy flow exercise.")

This office has generally deferred to the determinations made by boards
regulating health professions as to what constitutes the scope of the practice
they regulate. See Tex. Att'y Gen. Op. Nos. DM-423 (1996) at 3 (hyperbaric
oxygen therapy regulated by Board of Medical Examiners to the extent it

" constituies practice of medicine, and by Board of Podiatric Medical Examiners
to the extent it constitutes practice of podiatry); DM-443 (1996) at 4 (needle
electromyography constitutes both practice of medicine and practice of
physical therapy). This deference is an application to the licensed health
professions of the general rule that the "construction of a statute by an agency
charged with its execution is entitled to serious consideration so long as the
construction is reasonable and does not contradict the plain language of the
statute." Simplex Elec. Corp. v. Holcomb, 949 S.W.2d 446, 447 (Tex. App.-
Austin 1997, writ denied). In this instance, however, while we do not question
the BAE's and BME's decision that Tui Na is a form of energy flow exercise,

* we note that the definition of acupuncture in the Occupations Code defines the
practice to include only the "recommendation,” rather than the "administration"
of such exercises. Tex. Occ. Code Ann. § 205. 001(2)(B) (Vernon 2001).
Accordingly, the administration of such exercises is not within the statutory
definition of acupuncture.

As we understand it, your concern stems from incidents in which licensed
acupuncturists have engaged in activity which you regard as within the practice
of chiropractic, but which the BAE has declared to be within the practice of
acupunciure. Notably, in an instance you detail in the attachments to your
request letter, an acupuncturist performed what you regard as a spinal

Fips:/hvww texasatlorneygeneral .goviopinions/opinionsi4Scornyn/op/200Hhim 40379 htm
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adjustment in a manner that may have been deleterious to the patient, In that
case, the BAE found that the procedure involved was Tui Na, which "involves

‘applying acupressure to acupoints, channels, and muscle groups. This

procedure is considered to be within the scope of practice of acupuncture."Z)
You dispute this determination, and accordingly ask whether "spinal
manipulation” is within the practice of acupuncture.

The practice of acupuncture is defined in section 205.001 of the Occupations
Code:

"Acupuncture" means:

(A) the nonsurgical, nonincisive insertion of an acupuncture needle and the
application of moxibustion to specific areas of the human body as a primary
mode of therapy to treat and mitigate a human condition; and

(B) the administration of thermal or electrical treatments or the
recommendation of dietary guidelines, energy flow exercise, or dietary or
herbal supplements in conjunction with the treatment described by Paragraph

(A).
Tex. Occ. Code Ann. § 205.001(2) (Vernon 2001) (emphasis added).
The practice of chiropractic, on the otherhand is defined inter alia as:

(1) us[ing] objective or subjective means to analyze, examine, or evaluate the
biomechanical condition of the spine and musculoskeletal system of the human
body; [and]

(2) perform[ing] nonsurgical, nonincisive procedures, including adjustment and
manipulation, to improve the subluxation complex or the biomechanics of the
musculoskeletal system; . . . . '

Id. § 201.002(b).

We note that neither of these statutes refers to "spinal manipulation,” the term
about which you inquire. The chiropractic statute does refer to "manipulation,
to improve the subluxation complex or the biomechanics of the

musculoskeletal system." Id. However, the statute defines none of these terms.

When a statute does not define a particular term, we are charged to give the
term its ordinary meaning, See Tex. Gov't Code Ann. § 312.002 (Vernon
1998). "Manipulate” is defined by the Oxford English Dictionary as "[tJo
handle, esp. with dexterity; to manage, work, or treat by manual (and, by
extension, any mechanical) means." IX Oxford English Dictionary 319 (2d ed.
1989). "Manipulation" is defined in the same source as "[t}he handling of
objects for a particular purpose; manual management; in Surgery, the manual
examination of a part of the body." Id. '

The BME argues:

Thete are several types of licensed practitioners in Texas whose work involves

tripes/ieni exasattorneygeneral. goviopinionsfopinions/49cornyn/op/2001 Mimjc0379.htm
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manipulation in the spinal area. To adopt the definition of spinal manipulation
as set out by Chiropractic Law could exclude anyone other than licensees of
the Chiropractic Board from performing procedures involving the spinal area.
This would have the effect of one regulatory board establishing and enforcing
the scope of practice for licensees not under its authority.

BME Brief, supra note 1, at 4.

However, section 201.003 of the Occupations Code specifically exempts
registered nurses, vocational nurses, persons providing spinal screening
services, physical therapists, massage therapists, and massage therapy
instructors from regulation under chapter 201, relating to chiropractors, and

further states that the chapter "does not limit or affect the rights and powers of

a physician licensed in this state to practice medicine." Tex. Occ, Code Ann. §
201.003(a), (b) (Vernon 2001). We note that licensed acupuncturists are not
listed among those exempted.

The BME assetts that the specific kind of spinal manipulation at issue here is a
recognized form of "energy flow exercise"” within the meaning of section
205.001(2)(B) of the Occupations Code, a term which, they inform us
"includes acupressure and Oriental bodywork." BME Brief, supra note 1, at 3.
"Within acupuncture, there are different therapies involving touching the
patient including massages, Tui Na, and Shiatsu. Acupressure does not involve
severe thrusting as that described by the chiropractic definition of spinal
manipulation. Instead, acupressure involves some gentle, subtle, gross and/or
specific pressute to acupuncture points.” JId.

This office has and professes no expeitise with regard to matters such as these.
Cf. Tex. Att'y Gen. Op. No. JC-0211 (2000) at 1 ("This office does not have
the expettise to make the decision as to whether a particular act is being done
to 'hair' or 'beard."). However, while the BAE and BME doubtless are better
able to determine what constitutes an energy flow exercise or spinal
manipulation than are we, the statutory definition of the practice of
acupuncture, upon which we must rely, does not encompass the administration

of such exercise, but only its recommendation.3) Indeed, the subsection
contrasts such "recommendation” with "the administration of thermal or
electrical treatments," by permitting an acupuncturist to administer thermal or
electrical treatments and to recommend dietary guidelines, energy flow
exercise, or dietary or herbal supplements. Tex. Occ. Code Ann. § 205.001(2)
(B) (Vernon 2001). We cannot therefore concur with the view that the
administration of such energy flow exercise is within the statutory definition of
the practice of acupuncture.

SUMMARY

While the technique called Tui Na, which involves some manipulation of the
spinal area, may be an energy flow exercise within the meaning of section
205.001 of the Texas Occupations Code, the administration of such exercise is

not within the statutory definition of the practice of acupuncture.

Yours very truly,

fipsifivww.texasatiornaygeneral goviopinionsfopinions/49cornynfopi200mtm/jc0379 him
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Chair, Opinion Committee
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Assistant Attorney General - Opinion Committee

Footnotes

1, See Letter from Michele L. Shackelford, General Counsel, Texas State
Board of Medical Examiners, to Susan D. Gusky, Chair, Opinion Committee,
Office of the Attorney General, at 5 (Jan. 19, 2001) (on file with Opinion
Committee) [hereinafter BME Brief].

2. Letter from Dr. Cynthia S. Vaughn, D.C., to Honorable John Cornyn,
Attorney General of Texas (Nov. 1, 2000) (on file with Opinion Committee)
(see Attachment B - Letter from Becky Nichols, Chief of Investigations, Texas
State Board of Acupuncture Examiners, to Kevin D, Kanz, D.C. (Aug. 12,
1999)). ‘

3. While there is some evidence that the administration of "energy flow
exercise" as within the practice of acupuncture may have been considered in a
conference committee report, the actual text of the statutory definition as
adopted reads "recommendation of . . . energy flow exercise.” Act of May 13,
1999, 76th Leg., R.S., ch. 388, § 1, sec. 205.001, 1999 Tex. Gen. Laws 1431,
1611 (emphasis added). See Conference Comm. Rpt., Tex. S.B. 1062, 73d
Leg., R.S. (1993) (Conference Committee Report, May 29, 1993, comparing
Senate and House versions of the bill, notes that "house version strikes the term
'therapeutic' [exercise] and replaces it with the terms 'energy flow' [exercise] to
describe the types of exercises allowed in acupuncture treatinents.") (empbhasis
added)). :
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KY BOARD OF
PHYSICAL THERAPY

COMMONWEALTH OF KENTUGKY
OFFICE OF THE ATTORNEY GENERAL

CAPITOL BUILDING, SUITE | | B
700 CAPITAL AVENUE .
OAG13-010 FRANKFORT, KENTUCKY 4060 |
(502) 696-5300
FAX: (502) 564-2894

JACK CONWAY
ATTORNEY GENERAL

Septemberé, 2013

Subject: Whether the practice of “dry needling” is within the scope of
the practice of physical therapy ,

Requested by: Preston P. Nunnelley, M. D., President
Kentucky Board of Medical Licensure

- Written by: James M. Herrick
Assistant Attorney General

Syllabus: “Dry needling” is within the scope of the practice of‘physical'
therapy as defined by KRS 327.010(1).

Statutes construed: KRS 327 .010(1), KRS 311.672(5), KRS 311.677(1)

OAG’s cited: OAG10-005, OAG 01-8

Opinion of the Attorney General

On March 18, 2010, the Kentucky Board of Physical Therapy issued an
Opinion and Declaratory Ruling on the practice of “dry needling,” also known
by names such as intramuscular manual therapy (“IMT”), trigger point dry
needling, and intramuscular needling. This procedure involves the insertion of a
solid filament needle through the skin for therapeutic purposes, as opposed to
using a hollow needle to deliver medication. The Board of Physical Therapy
opined that dry needling was within the scope of the practice of physical therapy
as defined by KRS 327.010(1), concluding that “ [tlhere is nothing in KRS Chapter
327 to prohibit a licensed physical therapist from performing dry needling so -
long as the physical therapist is competent in performing this intervention.”

AN EQUAL OPPORTUNITY EMPLOYER M/F/D
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_ The Kentucky Board of Medical Licensure, through its president, Preston .
P. Nunnelley, M. D., has requested that this office reviéw the issue. He reports
that the Acupuncture Advisory Committee, established pursuant to KRS
311.673(2), “has taken the position that ‘dry needling’ is a practice uniquely
limited to the practice of acupuncture.” Dr. Nunnelley therefore poses the
question as follows: “Under current statutory authority, is the practice of ‘dry nee-
dling” specifically limited to the practice of acupuncture or may that procedure also be
legally performed by licensed physical therapists?”

The Board of Medical Licensure has asked the Board of Physical Therapy
to withdraw its opinion, but the latter Board has declined to do so. In corre-
spondence addressed to Dr. Nunnelley on December 14, 2011, Janice Kuperstein,
PT, Ph.D., then the chair of the Board of Phy51ca1 Therapy, explained her board’s
position as follows:

Although dry needling is not currently considered an entry-level
skill for physical therapists, it is an advanced skill that can be ob-
tained post-graduation based on the strong foundational core of
physical therapist education. This education includes anatomy,
histology, physiology, biomechanics, kinesiology, neuroscience,
pharmacology, pathology, clinical sciences, clinical applications,
screening, and other clinical interventions. Dry needling compe-
tency is built upon that knowledge, just as new techniques in any
field would be built upon existing knowledge. Furthermore, dry
needling has been part of the physical therapist scope in many oth-
er countries for some time and has been recognized as an emerging
- intervention for physical therapists in the U.S. since the 1990s.

The goal of dry needling by physical therapists is to treat impair-
ments including, but not limited to: scarring, myofascial pain, mo-
tor recruitment and muscle firing problems, with goals including to
relieve pain, increase extensibility of scar tissue, or improve neu-
romuscular firing patterns. The use of a needle is not restricted to
any partficular profession. The Board agrees that under KRS
311.676, a physical therapist may not refer to dry needling as “acu-
puncture.” Similarly, a treatment performed by an acupuncturist
may not be referred to as “physical therapy” under KRS 327.020.
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- We necessarily begin with the respec’uve statutes defining the practices of physi-
cal therapy and acupuncture. : :

Since the central question pertains to the ecepe of the definition of physi-
cal therapy, we quote in full the rather lengthy definition from KRS 327. 010(1)

”Physmal therapy” means the use of selected knowledge and skills
in planning, organizing, and directing programs for the care of in-
dividuals whose ability to function is impaired or threatened by
disease or injury, encompassing preventive measures, screening,
tests in aid of diagnosis by a licensed doctor of medicine, osteopa-
thy, dentistry, chiropractic, or podiatry and evaluation and invasive
- or noninvasive procedures with emphasis on the skeletal system,
neuromuscular and cardiopulmonary function, as it relates to phys-
ical therapy. Physical therapy includes screening or evaluations
performed to determine the degree of impairment of relevant as-
pects, such as but not limited to nerve and muscle function includ-
ing subcutaneous bioelectrical potentials, motor development,
+ functional capacity, and respiratory or circulatory efficiency. Phys-
ical therapy also includes physical therapy treatment performed
upon referral by a licensed doctor of medicine, osteopathy, dentis-
try, chiropractic, or podiatry, including but not limited to exercises
for increasing or restoring strength, endurance, coordination and
range of motion, stimuli to facilitate motor activity and learning, in-
struction in activities of daily living, and the use of assistive devices
and the application of physical agents to relieve pain or alter physi-
ological status. The use of roentgen rays and radium for diagnostic
or therapeutic purposes, the use of electricity for surgical purposes,
including cauterization and colonic irrigations are not authorized
- under the term “physical therapy as used in this chapter.

The corresponding definition of the * practlce of acupuncture,” found in KRS
311. 672(5) reads as follows:

“Practice of acupuncture” means the insertion of acupuncture nee-
dles, with or without accompanying-electrical or thermal stimula-
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tion, at certain acupuncture points or meridians on the surface of
the human body for purposes of changmg the flow of energy in the
body and may include acupressure, cupping, moxibustion, or de-
mal friction. The practice of acupuncture shall not include laser ac-
upuncture, osteopathic manipulative treatment, chiropractic ad-
justments, physical therapy, or surgery. -

.(Emphasis added.) Thus, physical therapy performed by a licensed physical

theraplst is not the practice of acupuncture.

KRS 311.676(2) requires a practitioner of acupuncture to display a certifi-
cation issued by the Board of Medical Licensure. An applicant for certification
must have completed coursework approved by, and passed an examination
issued by, the Accreditation Commission for Acupuncture and Oriental Medi-
cine. KRS 311.674(1). Furthermore, under KRS 311.676(3), “A person who is not
certified under KRS 311.671 to 311.686 shall not use any terms, words, abbrevia-
tions, letters, or insignia that indicate or imply that he or she is engaged in the
practice of acupuncture.”? KRS 311.677(1), however, clarifies that: |

The provisions of KRS 311.671 to 311.686 shall not apply to
[plersons licensed, certified, or registered under any other provi-
sion of the Kentucky Revised Statutes and does [sic] not prohibit
- them from rendering services consistent with the laws regulating
their professional practices and the ethics of their professions|.]

From KRS 311.677(1) and 311.672(5), taken together, it is clear that a physical
therapist practicing “dry needling” would only be engaging in the improper
practice of acupuncture if the procedure did not fall within the scope of the
practice of physical therapy.

In such technical matters, we must give some recognition to an opinion
based on the Board of Physical Therapy’s expértise in the field. “Great deference
is always given to an administrative agency in.the interpretation of a statute
which is within its specific province.” OAG 10-005 (quoting Com. ex rel. Beshear

1 We are not confronted with a question related to KRS 311.676(3), since it is not suggested that
physical therapists use any terminology or insignia to indicate or imply that they are practicing
acupuncture when they perform ”dry needling.”
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0. Kentucky Ulilities Co., 648 S.W.2d 535, 537 (Ky. App. 1982)). This principle is
known as “the doctrine of operative construction. Deference to an agency’s
interpretation is particularly appropriate when the agency is one of special
competence and experience, and the agency’s interpretation is longstanding.”
OAG 01-8. Although we have no indication that the Board has made an interpre-
tation on the issue of “dry needling” prior to 2010, we do recognize the “special
competence and experience” of the Board in this area. '

In its 2010 opinion, the Board of Physical Therapy observed that “[d]ry
needling is a treatment used to improve neuromuscular function,” which is a
goal authorized by KRS 327.010(1) and distinguishable from “purposes of chang-
ing the flow of energy in the body” through the use of “acupuncture points or
meridians” as stated in the definition of acupuncture in KRS 311.672(5). The
Board cautioned, however, that “a physical therapist must practice only those
procedures that the physical therapist is competent to perform. The Board can
discipline a physical therapist for ‘engaging or permitting the performance of
substandard patient care by himself or by persons working under their supervi-
sion due to a deliberate or negligent act or failure to.act, regardless of whether
actual injury to the patient is established.” KRS 327.070(2).”

. In comments sent to this office, the present Board Chair, Troy L. Grubb,
PT, DPT, OCS, ATC, states:

Dry needling may be a tool or technique also used by acupunctur-
ists, but its purpose and context is very different. For example, PTs
do not use dry needling for smoking cessation, infertility treatment,
allergies, depression, or weight control. '

We are further advised that the American Academy of Orthopedic Manual
~ Physical Therapists issued a position statement in 2009 to the effect that “dry

needling is within the scope of physical therapist practice.” The Academy stated
as follows: s

Dry needling is a neurophysiological evidence-based treatment
technique that requires effective manual assessment of the neuro-
muscular system. Physical therapists are well trained to utilize dry
needling in conjunction with manual physical therapy interven-
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tions. Research supports that dry needling improves pain control,
reduces muscle tension, normalizes biochemical and electrical dys-
function of motor endplates, and facilitates an accelerated return to
active rehabilitation.?

Even if dry needling by physical therapists could not be distinguished from
acupuncture, however, Chapter 311 would not prohibit its practice by physical
therapists as long as it is within the. scope of the. practice for which they are
licensed.

The Federation of State Boards of Physical Therapy reported in a resource
paper issued March 8, 2010, that fifteen (15) state licensing boards, including
Kentucky’s, had interpreted their own statutes to allow dry needling therapy by
physical therapists, while five state boards had found the opposite. The Federa-
tion stated that “[sjome of the reasons for finding against including intramuscu-
lar manual therapy in the scope and practice of a PT include the procedure being
invasive, the technique is within the scope of acupuncture, and the lack of inclu-
sion in the US educational curricula.” Rulings from other jurisdictions, naturally,
are based upon the language of each- state’s statutes, which can vary considera-
bly. One additional state, Hawaii, had a statute expressly prohibiting physical
therapists from “penetration of the skin.”3 A supplement to this report, contain-
ing information as recent as February 2012, indicates that “26 jurisdictions ...
have definitively ruled dry needhng is allowed by PTs” while “7 ... have ruled
definitively that it is not.” :

We are aware that ours is not the first opinion of an Attorney General on
this subject. In 2012, Mississippi’s Attorney General concluded that a physical
therapist performing the. “dry needling” procedure “in accordance with the
Physical Therapy Board’s rules, regulations or interpretation of its enabling
statutes relating to performing” the procedure did not violate Mississippi law
governing the unlicensed practice of acupuncture. A key factor in Mississippi's
analysis was the fact that the statutory definition of “physical therapy” included
“[a]dministering treatment by ... mechanical devices,” which could reasonably

- 2http:/ /aaompt.org/about/ statements.cfm

3 Intramuscular Manual Therapy (Dry Needling) Resource Paper, Federation of State Boards of
Physical Therapy, March 8, 2010, p. 4.
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be construed as including a needle. Furthermore, the Mississippi statute defin-
ing “acupuncture” included “the insertion and manipulation of needles to the
body, and the use of Oriental medicine and other modalities and procedures at
specific locations on the body, for the prevention or correction of any dlsease,
illness, injury, pain or other condition.” The Attorney General reasoned:

Although this definition could certainly include “dry needling” as
that term is used in the practice of acupuncture, it is our opinion
that this definition does not reserve to acupuncturists the exclusive
right to use needles for therapeutic treatment.

State of Mississippi, Office of the Attorney General, Oplmon No. 2012-00428,
2012 WL 6065221 (September 12, 2012).

Maryland’s Attorney General has also addressed the question and similar-
ly found that “dry needling” could be lawfully understood as within the scope of
the use of “mechanical devices” by physical therapists under that state’s statute.
The Attorney General likewise found that the Maryland definition of “perform
acupuncture,” “to stimulate a certain point or point on or near the surface of the
human body by the insertion of needles to prevent or modify the perception of
pain or to normalize physiological functions, including pain control, for the
treatment of ailments or conditions of the body,” did not reserve the use of such
needles exclusively to acupuncturists:

State law recognizes that the scope of practice of health care profes-
sions may overlap and confers extensive discretion on licensing
boards to define the scope of a profession within statutory limits.

Therefore, the Attorney General concluded, the Maryland Physical Therapy
Board could lawfully define the practice of physical therapy as including the use
of acupuncture needles.t 95 Md. Op. Atty. Gen. 138, 2010 WL 3547902 (August
17, 2010).

4 Because Maryland’s statutes imposed stringent standards for the use of acupuhcture needles by
physicians, the Attorney General also concluded that to include dry needling within the scope of
its profession the Physical Therapy Board miist promulgate administrative regulations imposing
standards of practice at least equal to those governing physicians performing acupuncture.
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Our information received from the Kentucky Board of Physical Therapy
indicates that the use of dry needles by physical therapists has “goals including
to relieve pain, increase extensibility of scar tissue, or improve neuromuscular
firing patterns.” In determining whether dry needling may lawfully be used to
accomplish these goals, we note that the definition of “physical therapy” in KRS
327.010(1), quoted above, includes “invasive or noninvasive procedures.” Physi-
cal therapists may perform evaluations to determine “impairment of ... nerve
and muscle function including subcutaneous'bioelectrical potentials,” and may
use “stimuli to facilitate motor activity” as well as “assistive devices and the
application of physical agents to relieve pain or alter physiological status.” We
find that “assistive devices” and “physical agents” (like “mechanical devices” in
Mississippi and Maryland) are categories which may include needles. This is
particularly evident in light of the fact that physical therapists in Kentucky are
permitted to use “invasive” procedures.

Given these specific and non-exclusive categories of treatments which
physical therapists are authorized to perform, we agree with the Board of Physi- |
cal Therapy that the definition in KRS 327.010(1) is broad eénough to include “dry
needling” by a physical therapist with adequate training and skill to perform the
procedure competently. As in Mississippi and Maryland, the definition of the
“practice of acupuncture” in KRS 311.672(5) does not reserve the use of solid
filament needles to that profession alone.- Therefore, the mere use of “dry nee-
- dling” by a licensed physical therapist would not constitute the practice of

acupuncture. :

The Acupuncture Advisory Board and the Kentucky State Acupuncture
Association, in comments addressed to this office, have expressed concern that
physical therapists performing the procedure will not be adequately trained or
skilled in comparison to acupuncturists. We trust, however, that the public
health will be adequately protected by the Board of Physical Therapy’s position
that a physical therapist performing “dry needling” must have sufficient training
and competence in this procedure. Nevertheless, as the Board indicated, this
procedure is “not currently considered an entry-level skill for physical therapists,
[but] an advanced skill that can be obtained post-graduation.” " In the interest of
further public protection, we would: therefore encourage .the Board to use its
regulatory authority under KRS 327.040 to establish fixed education and safety
standards for the practice of “dry needling” by physical therapists in Kentucky.
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August 17,2010

Tyme Gigliotti, L.Ac., Chair

Maryland Department of Health
and Mental Hygiene

201 West Preston Street

Baltimore, Maryland 21201

Dear Mr. Gigliotti:

On behalf of the State Acupuncture Board, you have asked for our opinion
concerning a procedure known as “dry needling” that is performed by some physical
therapists. Dry needling involves the insertion of acupuncture needles into the skin at certain
locations for a therapeutic effect — usually relief of pain. You have asked whether the
insertion of acupuncture needles in a patient falls within the definition of the practice of
physical therapy in Maryland and whether it is appropriate for the Board of Physical Therapy
Examiners (“Physical Therapy Board”) to include it within the scope of practice of physical
therapy without legislation on the subject. You state that the Acupuncture Board believes
that the authority to insert needles is reserved, under the Maryland Acupuncture Act, to
licensed acupuncturists and certain health care professionals specifically exempted from its
licensing requirements.

The authority to use acupuncture needles for therapeutic purposes is not necessarily
reserved exclusively to licensed acupuncturists or those specifically exempted from the
licensing requirement for acupuncturists. State law recognizes that the scope of practice of
health care professions may overlap and confers extensive discretion on licensing boards to
define the scope of a profession within statutory limits. In our opinion, the Physical Therapy
Board may determine that dry needling is withinthe scope of practice of physical therapy if
it conducts rulemaking under the State Administrative Procedure Act and adopts a regulation
that relates dry needling to the statutory definition of practice of physical therapy. Any such
process should consider standards for education and training that presumably would be at
least as strict as those set by the Legislature for physicians who use acupuncture needles for
similar therapeutic purposes.

95 Opinions of the Attorney General (2010)
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I
Background
A. Dry Needling

“Dry needling” refers to the insertion of one or more solid needles into the skin for
a therapeutic purpose without injecting or withdrawing any fluids. There apparently are
several variants of the technique, including “trigger point dry needling” (also called
intramuscular stimulation or intramuscular manual therapy by some), in which an
acupuncture needle is inserted into the skin and muscle for the treatment of pain. J.
Dommerholt, et al., Trigger Point Dry Needling, 14:4 Journal of Manual and Manipulative
Therapy E70 (2006).

Dry needling is controversial. Few physical therapists have been trained in it or use
the technique. Id. Physical therapy boards in at least half a dozen states and several
countries have embraced it as within the scope of practice of physical therapy while others
have declared it to be outside the scope of practice. Jd.; see also Federation of State Boards
of Physical Therapy, Intramuscular Manual Therapy (Dry Needling) — Resource Paper
(March 8, 2010) at p. 6; Memorandum of Debi Mitchell, Practices Issues Coordinator,
Physical Therapy Board of California (December 8, 20062 (stating that physical therapists
in California are not authorized to perform dry needling).

B. Dry Needling in Maryland

In Maryland, the Physical Therapy Board and the Acupuncture Board have staked out
contrary positions concerning regulation of dry needling.

Physical Therapy Board

In 1997, the Physical Therapy Board informally advised one of its licensees that it was
of the opinion that “there is nothing in the Physical Therapy Statute ... to preclude a physical
therapist from performing intramuscular stimulation (IMS) by dry needling if adequate
training and competency can be demonstrated.... The Board feels that physical therapists,
especially those with manual therapy skills, are qualified to perform dry needling.” Letter
of Charles M. Dilla, P.T., Chairman of the Maryland Board of Physical Therapy Examiners,
to Jan Dommerholt, MPS, P.T. (September 18, 1997). The Physical Therapy Board has not

' The Acupuncture Board and Maryland Acupuncture Society provided copies of minutes of
meetings of other state physical therapy boards in which those boards expressed the view that dry
needling is outside the scope of practice of physical therapy. See, e.g, Minutes of Delaware
Examining Board of Physical Therapists and Athletic Trainers (October 27, 2009) at p. 6; Minutes
of Idaho State Board of Physical Therapy (May 4, 2007) at p. 2; Minutes of New Jersey State Board
of Physical Therapy Examiners (November 28, 2006) at p. 3.
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adopted any regulations that address dry needling or that specify any particular training or
education as a prerequisite to using the technique.

After the Acupuncture Board requested this opinion, the Physical Therapy Board
provided us with various materials to support its position that dry needling, as well as certain
other invasive procedures,” are within the scope of practice of physical therapy. The Physical
Therapy Board defines dry needling as “a technique used to treat myofascial [muscle] pain
that uses a dry needle, without medication, that is inserted into a trigger point with the goal
of releasing/inactivating the trigger points and relieving pain.” Federation of State Boards
of Physical Therapy, Intramuscular Manual Therapy (Dry Needling) — Resource Paper
(March 8,2010) atp. 3.° The Physical Therapy Board contrasts dry needling, which it argues
is based on modern western ideas concerning anatomy and neurology, to acupuncture, which
it characterizes as a form of health care based on a theory derived from Chinese medicine.
The Physical Therapy Board also asserts that use of the technique by physical therapists is
limited by virtue of the Board’s regulation providing that-a “physical therapist shail work
within the physical therapist’s competency in physical therapy evaluation and treatment.”
COMAR 10.38.03.02A2)(%).

Acupuncture Board

The State Acupuncture Board has a different view. It reports that it recently received
a complaint that an acupuncturist was performing a physical therapy technique — i.e., dry
needling. The Acupuncture Board determined that dry needling is within the scope of
practice of acupuncture and closed its investigation. In the letter requesting this opinion, the
Acupuncture Board stated that it believes not only that dry needling is within the scope of
practice of acupuncture, but also that the authority to insert needles in skin is reserved to
licensed acupuncturists and to those health care professionals exempted by the acupuncture
statute from the licensing requirement — physicians, dentists, and veterinarians.* Some ofthe
materials submitted to us maintain that the theory underlying dry needling is identical to a
particular branch of Chinese medicine called Ashi and that dry needling is therefore
indistinguishable from acupuncture.

? Among the other invasive procedures described in those materials were electromyography,
wound debridement, staple removal, and other procedures. This opinion addresses only dry
needling.

* We also received materials from the Maryland Chiropractic Association supporting the
conclusion that dry needling is within the scope of practice of physical therapy. The State Board of
Chiropractic and Massage Therapy Examiners may authorize individuals to practice chiropractic
with aright to practice physical therapy, if the certain criteria are met. Annotated Code of Maryland,
Health Occupations Article, §§3-101(g), 3-301, 3-302(d), 3-303, 3-304(e)(2).

* We also received materials from the Maryland Acupuncture Society and nearly identical
letters from approximately 30 licensed acupuncturists arguing that there is no substantive difference
between acupuncture and dry needling.
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We need not resolve the academic debate whether acupuncture is limited to the
application of Chinese medical theories or whether the theory underlying dry needling can
be traced to a branch of Chinese medicine. As indicated in the next section, the General
Assembly has defined acupuncture, for purposes of Maryland law, both with and without
reference to Chinese medicine. More importantly, the scope of practice of physical therapy
and the scope of practice of acupuncture are not necessarily mutually exclusive.

C. Regulation of Use of Acupuncture Needles in Maryland

There appears to be no dispute that dry needling involves the same type of needles
used by acupuncturists and that the technique bears at least a superficial similarity to
acupuncture. The use of acupuncture needles for therapeutic purposes has been 2 key part
of traditional Chinese medicine for millennia. 80 Opinions of the Attorney General 180
(1995). It was brought to the United States by Chinese immigrants during the 19™ century,
but was not practiced outside the Chinese community until the early 1970s. Jd. At that time,
the State began to regulate the use of acupuncture needles. '

1. 1970s: Regulation of Acupuncture as Practice of Medicine

Inlate 1973 and again in early 1974, Attorney General Burch advised that the practice
of acupuncture was the practice of medicine and therefore could be performed only by a
licensed physician. 59 Opinions of the Attorney General 3 (1974); Advice Letter to Daniel
T. Doherty, Chairman, Workmen’s Compensation Commission (November 28, 1973). That
opinion also stated that the Board of Medical Examiners could adopt a regulation allowing
physicians to delegate limited, specific manual procedures to unlicensed assistants in
connection with acupuncture. Shortly thereafter, the Legislature confirmed that advice in
legislation. Chapter 530, Laws of Maryland 1974. That law did not define acupuncture, but
simply included acupuncture within the scope of practice of medicine and authorized non-
physicians to perform acupuncture only under the supervision of a licensed physician.

2. 1982: Definition of “Acupuncture” Performed by Physicians

In 1982, the General Assembly amended the licensing statute for physicians to provide
for the registration of individuals whom the Board of Medical Examiners found to have
adequate education, training, or experience in acupuncture. The statute authorized registered
practitioners to perform acupuncture under the general supervision of physicians who had
themselves completed special training in acupuncture. Chapter 644, Laws of Maryland 1982.
That law also provided, for the first time, a definition of acupuncture. It defined “perform
acupuncture” to mean:

to stimulate a certain point or points on or near the surface of the
human body by the insertion of needles to prevent or modify the
perception of pain or to normalize physiological functions,
including pain control, for the treatment of ailments or
conditions of the body.



Tyme Gigliotti, L..Ac., Chair
August 17,2010
Page 5

Annotated Code of Maryland, Health Occupations Article (“HO”), §14-101(h) (1981 & 1982
Supp.). As is evident, this definition would include the current practice of dry needling. This
definition does not refer to any particular philosophy that informs the use of the needles.

3. 1994: Maryland Acupuncture Act

In 1994, the General Assembly created the State Acupuncture Board and began to
regulate acupuncturists as a separate health care profession. Chapter 620, Laws of Maryland
1994, codified at HO §1A-101 et seq. In the definition of “acupuncture” in the licensing
statute, the General Assembly for the first time made reference to a particular philosophy
guiding the use of the needles by that profession. In particular, it defined acupuncture as a
form of health care based on “a theory of energetic physiology” involving the “use of oriental
medical therapies.” Physicians, dentists, and veterinarians were specifically excluded from
regulation under the State Acupuncture Law. HO §1A-102.

The 1994 law retained the provision in the physician licensing statute that required
registration of physicians who perform acupuncture. The definition of “perform
acupuncture” in the Medical Practice Act has remained unchanged since 1982. In particular,
that definition refers generally to the insertion of needles “to prevent or modify the

5 The Maryland Acupuncture Act defines acupuncture as “a form of health care, based on a
theory of energetic physiology, that describes the interrelationship of the body organs or fimctions
with an associated point or combination of points.” HO §1A-101(b). The statute defines the practice
of acupuncture as:

(1) ... the use of oriental medical therapies for the purpose of
normalizing energetic physiological functions including pain control,
and for the promotion, maintenance, and restoration of health.

(2)”Practice acupuncture “ includes:

(i) Stimulation of points of the body by the insertion of
acupuncture needles;

(ii) The application of moxibustion; and

(iii) Manual, mechanical, thermal, or electrical therapies only
when performed in accordance with the principles of oriental
acupuncture medical theories.

HO §1A-101(f) (emphasis added). In 80 Opinions of the Attorney General 180 (1995), Attorney
General Curran relied in part on the references to “oriental medical therapies” in concluding that the
Acupuncture Act authorized licensed acupuncturists to treat animals.

¢ In addition, several other categories of individuals were excluded from the licensing
requirements —e. g, federal employees practicing acupuncture within the scope of their employment,
students, visiting teachers. See HO §1A-301(b).
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perception of pain or to normalize physiological functions” without reference to any
particular theory of medicine. HO §14-101().” In -order to register to “perform
acupuncture,” a physician must complete at least 200 hours of instruction in acupuncture and
satisfy other conditions set by the Physicians’Board. HO §14-504(c).

4]
Scope of Practice of a Health Care Profession

Disputes over the boundaries of the scope of practice of licensed occupations are not
uncommon. Onoccasion, this Office has been asked to provide guidance on how to navigate
those boundaries. See 88 Opinions of the Attorney General 182 (2003) (professional
engineers and private detectives); 80 Opinions of the Attorney General 180 (1995)
(acupuncturists and veterinarians); 76 Opinions of the Attorney General 3 (1991) (physical
therapists and chiropractors); 73 Opinions of the Attorney General 208 (1988) (clinical social
workers and physicians); 71 Opinions of the Attorney General 149 (1986) (whether
chiropractors may use certain laboratory diagnostic techniques).

It is frequently the case that the scopes of practice of two occupations overlap.
“[T]here is nothing intrinsically amiss about legislative authorization for two separate health
occupations to perform some of the same acts.” 76 Opinions of the Attorney General at 13;
see also 80 Opinions of the Attorney General at 181 (“Depending on the statutory scheme,
the same activities could fall within the scope of practice of two separate health
occupations.”).

The scopes of practice of regulated health care professions are set forth in the
definitional sections of the various titles of the Health Occupations Article of the Annotated
Code of Maryland. The licensing statutes presume that there are areas of overlap among the
scopes of practice of various health care professions. Thus, each licensing statute provides
that it “does not limit the right of an individual to practice a health care occupation that the
individual is authorized to practice under the [Health Occupations Article].” See, e.g., HO
§1A-102(a) (Maryland Acupuncture Act); HO §13-102(1) (Maryland Physical Therapy Act);
see also 16 Opinions of the Attorney General at 6. In providing for overlapping scopes of
practice for various health care professions, the General Assembly has fostered consumer
choice in the selection of treatment and practitioner. 80 Opinions of the Attorney General
at 182 (concluding that both acupuncturists and veterinarians could perform acupuncture on
animals within the scope of their respective practices).

Thus, as appropriately phrased in your letter, the critical question for resolving this
dispute is whether dry needling falls within the scope of practice of physical therapy,
regardless of whether it would also fall within the scope of practice of acupuncture.

7 Effective October 1, 2010, this definition will be recodified as HO §14-101(k).
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In answering such a question we first look to whether the General Assembly has
clearly resolved the issue. Has the General Assembly, in the Physical Therapy Act, clearly
included dry needling within the scope of practice of physical therapy? If the statutory
language does not clearly settle the issue, then we must assess whether the licensing board
has sufficient authority to find that the technique is within the scope of practice of the
profession it regulates. In other words, would the Physical Therapy Board be acting within
its statutory authority if it adopted a regulation allowing its licensees to perform the dry
needling? See 76 Opinions of the Attorney General at 8-11.

If a licensing board has authority to declare a particular technique to be within the
scope of practice of its profession, it can exercise that authority only in certain ways. Such
a determination would be without legal effect if the board does not follow the rulemaking or
declaratory ruling procedures of the Administrative Procedure Act. 76 Opinions of the
Attorney General at 6-7 (Physical Therapy Board’s statement that certain procedures were
within the scope of practice of physical therapy was without legal effect as the board did not
follow APA procedures in reaching that conclusion). ’

11
Scope of Practice of Physical Therapy
A. Statute

The Maryland Physical Therapy Act sets forth the scope of practice of physical
therapy as follows:

(I)  “Practice physical therapy” means to practice the
health specialty concerned with:

(i) The prevention of disability in patients or
clients; and

(i)  The physical rehabilitation of patients or
clients with a congenital or acquired disability.

(2) “Practice physical therapy” includes:

(1) Performing an evaluation of the physical
therapy needs of patients or clients;

(i)  Performing and interpreting tests and
measurements of neuromuscular and musculoskeletal functions
to aid treatment;

(iii) Planning treatment programs that are based
on test findings; and
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(iv)  Except as provided in paragraph (3) of this
subsection, administering treatment with therapeutic exercise,
therapeutic massage, mechanical devices, or therapeutic agents
that use the physical, chemical, or other properties of air, water,
electricity, sound, or radiant energy.

(3)  “Practice physical therapy” does not include using;
(i)  X-rays;
(i)  Radioactive substances;
(iii)  Electricity for cauterization or surgery.

HO §13-101(i). The Physical Therapy Board is authorized to adopt regulations to carry out
its licensing statute. HO §13-206(a)(1). The Board thus has authority to adopt legislative
rules ~i.e., regulations that have binding effect — on scope of practice matters. 76 Opinions
of the Atiorney General at 7; 75 Opinions of the Attorney General 37, 47-49 (1990).8 Such
rules must, of course, be consistent with the statute. Fogle v. H&G Restaurant, Inc., 337 Md.
441,453, 654 A.2d 449 (1995). '

As is evident, the Physical Therapy Act makes no specific mention of “dry needling,”
“trigger points,” or any other use of needles. On the other hand, treatment by needles is not
explicitly excluded from the statute either, as is the use of x-rays. The various methods of
administering treatment that are explicitly authorized in the statute appear to be unrelated to
dry needling, unless acupuncture needles would be considered “mechanical devices.” Thus,
the statute itself does not clearly answer the question whether dry needling is within the
scope of practice of physical therapy.

Whether dry needling is within the scope of physical therapy therefore depends on
whether the Physical Therapy Board has authority to adopt a regulation that finds
acupuncture needles to be a “mechanical device” for purposes of this statute.

B. Whether the Term “Mechanical Device” Could Include Acupuncture Needles

Thereference to the use of “mechanical devices” by physical therapists has been a part
of the law since the State first regulated physical therapists in 1947. See Chapter 906, Laws
of Maryland 1947. Then, as now, the statute defined physical therapy to include treatment
of injuries or disabilities by a variety of means, including exercise, massage, heat, cold, air,
and light, among other things. There is no legislative history that sheds light on the range of
implements covered by the phrase “mechanical devices.” And we have not found a judicial
construction of the phrase. But it seems fair to conclude that, in using general terms like

®The Act forbids the practice of physical therapy without a license from the Physical Therapy
Board or other authorization by law. HO §§13-301(a), 13-401(a).
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“exercise,” “heat,” “cold,” and “mechanical device,” the General Assembly did not intend
to catalog each particular technique or limit the practice of physical therapy to the particular
devices in existence in 1947. The general phrase “mechanical device” could encompass new
devices that might be developed for physical therapists to administer treatment. In our view,
the General Assembly intended to give the Physical Therapy Board substantial discretion to
recognize new mechanical devices that might be employed in the practice of physical
therapy.

The phrase “mechanical device”appears susceptible to a broad reading. A widely used
dictionary defines “mechanical” as “of or relating to machines or tools” and “device” as
“something constructed for a particular purpose.” Webster’s New College Dictionary (1995)
at pp. 310, 679. In other words, in this context a mechanical device could be any tool
designed for purposes related to physical therapy — i.e., the prevention of disability or the
physical rehabilitation of individuals with congenital or acquired disabilities.

Acupuncture needles have an ancient lineage in other parts of the world. But their use
among the general population in Maryland for therapeutic purposes is relatively recent. As
best we can tell from the materials available to us, the practice of dry needling as a form of
therapy supposedly distinct from acupuncture did not appear until the 1970s. Hobbs, Dry
Needling and Acupuncture: Emerging Professional Issues, Qi-Unity Report
(September/October 2007). It apparently first came to the attention of the Physical Therapy
Board in the mid-1990s. In our view, the Physical Therapy Board has discretion to determine
by regulation whether acupuncture needles are a mechanical device for purposes of the
Physical Therapy Act.

C. Process

The Physical Therapy Board’s informal statement that dry needling is consistent with
the practice of physical therapy does not carry the force of law, as it is not a regulation
adopted pursuant to the State Administrative Procedure Act, Annotated Code of Maryland,
State Government Article, §10-101 et seg. It thus has no legal effect. See 76 Opinions of the
Attorney General at 6-7 (Physical Therapy Board statement concerning scope of practice that
was not incorporated in a regulation was without legal effect); 80 Opinions of the Attorney
General at 185-86 (Acupuncture Board’s statement concerning scope of practice was
ineffective legally because it had not been adopted as a regulation). In order to adopt a policy
concerning dry needling that has legal effect, the Physical Therapy Board must undertake a
rulemaking process that gives fair consideration to the objections to the use of acupuncture
needles by physical therapists — objections that apparently have led anumber of state physical
therapy boards to find dry needling to be outside the scope of practice of physical therapy.
In a previous opinion, Attorney General Curran outlined the type of inquiry the Physical
Therapy Board must undertake:

We suppose that, for example, the Physical Therapy
Board would need to consider whether the procedure is akin to
those for which physical therapists are trained; whether the
procedure, if misapplied, entails an unusual risk of injury; and
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whether special diagnostic safeguards beyond those used by
physical therapists are needed. We do not pretend to know
whether these are the only questions, or even exactly the right
ones to ask. Our point is that experts in physical therapy, not
lawyers, are the people to answer them, through a procedure that
allows all pertinent material to be considered. The purpose of
the rulemaking would be to enable the Physical Therapy Board
to learn and evaluate the legislative facts necessary to a sound
decision.

16 Opinions of the Attorney General at 14 (footnote omitted). Moreover, as part of its
process the Physical Therapy Board cannot ignore that, beginning 35 years ago, the
Legislature has closely regulated the use of acupuncture needles in several respects under the
rubric of “acupuncture,” defined in at least two ways. If, after conducting a rulemaking
process, the Physical Therapy Board finds that an acupuncture needle is a “mechanical
device” and that dry needling is within the scope of practice of physical therapy, it should
also define the standards for the use of dry needling, including standards for the education
and training of physical therapists who engage in the practice.

In developing any such standards, the Physical Therapy Board should consider the
standards the Legislature has established for physicians who “perform acupuncture.” The
practice of dry needling, as described in the materials provided to us, appears to be
indistinguishable from the definition of “perform acupuncture” in the Maryland Medical
Practice Act. A physician who performed dry needling would be stimulating certain points
near the surface of a person’s body “by the insertion of needles to prevent or modify the
perception of pain or to normalize physiological functions, including pain control, for the
treatment of ailments or conditions of the body.” Such a physician would, in the words of
the Maryland Medical Practice Act, “perform acupuncture.” HO §14-101(i). Under the
Medical Practice Act, a physician must obtain at least 200 hours of instruction and meet other
conditions set by the State Board of Physicians in order to use acupuncture needles in that
way. HO §14-504.

[t seems very unlikely that the General Assembly would intend that physicians satisfy
such education requirements and specially register with their own licensing board in order
to insert “needles to prevent or modify the perception of pain or to normalize physiological
functions,” but permit physical therapists to perform the same technique without any special
educational requirements or oversight. Given that the Legislature has placed specific
limitations on a physician’s use of acupuncture needles in the Medical Practice Act, any
rulemaking process adopted by the Physical Therapy Board would presumably need to
consider standards and restrictions at least as stringent as those imposed on physicians.
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Iv
Conclusion

The authority to use acupuncture needles for therapeutic purposes is not necessarily
reserved exclusively to licensed acupuncturists or those specifically exempted from the
licensing requirement for acupuncturists. State law recognizes that the scope of practice of
health care professions may overlap and confers extensive discretion on licensing boards to
define the scope of a profession within statutory limits. In our opinion, the Physical Therapy
Board may determine that dry needling is within the scope of practice of physical therapy if
it conducts rulemaking under the State Administrative Procedure Act and adopts a regulation
that relates dry needling to the statutory definition of the practice of physical therapy. Any
such process should consider standards for education and training that presumably would be
at least as strict as those set by the Legislature for physicians who use acupuncture needles
for similar therapeutic purposes.

Sincerely,

Douglas F. Gansler
A Attbérney General

f C/é/éké’ifw’f o A démwﬁ?é};«/
Robert N. McDonald

Chief Counsel
Opinions and Advice
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P.O. Box 326
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Mississippi State Board of Medical Licensure

Alln: Mississippi Council of Advisors in Acupunicture
1867 Crane Ridge Drive, Ste. 2008

Jackson, MS 39216

Re:  Authorily of Stafe Board of Physical Therapy to Include Dry Needling
within the Scope of Practice of Physical Therapy

Dear Dr, Moore:

Attorney General Jim Hood has received your request for an official opinion and
assigned it to me for research and response.

issue Presented

Your letter generally asks for our opinion on a recent ruling of the Mississippi
State Board of Fhysical Therapy ("Physical Therapy Board"). We understand this ruling
fo be a praposed rule that has been filed with the Secretary of State. The proposed rule
defines inframuscular manual therapy (“IMT"), deems IMT fo be within the practice of
physical therapy and sets forth the parameters, educational requirements and other
requirements for its use by physical therapists. Specifically, your lefter asks the
following (paraphrased) questions:

1. Is dry needling a form of acupuncture as defined in Mississippl Code Ann.
Section 73-71-57

2. If the answer to question number 1is yes, are physical therapists
performing dry needling in violation of Sections 73-71-15 and 73-71-377
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3. Duoes the Physical Therapy Buard have the authority to include dry
needlinglacupuncture in its scope by rule or regulation or must this type of
scape change go through the Mississippi Legiskature?

4. Must physical therapists be fully qualified and licensed as acupuncturists
by the Mississippi State Board of Medical Licensure before performing
acupunciure or dry neediing?

Brief Response

- The questions posed in your leffer could be understeod to question whether a
physical therapist not licensed as an asupunciusist could engage in the "practice of
acupuncture” as defined by Mississippl stafute. Qur understanding, however, Is that
your questions center on the Physical Therapy Board's authority to adopt the proposed
rulerand the propriety of physical therapists acting pursuant to stch rule. Accordingly,
this opinion is limifed to the authorlty of the Physical Therapy Board regarding IMT as
defined in the proposed rule and the propristy of physical therapists performing IMT in
accordance with the proposed rule and under the licensing raquirements of the Physical
Therapy Board. With these fimitations in mind, this office’s opinions on the above-
stated questions are

1. Risthis office’s opinion that the Physical Therapy Board is-authoiized, by
state law fo praperly include IMT, commionly referred to'as “dry needling,”
within the practice of physical therapy. Itis our office’s apinion that the
inclusion of certaln types of dry neediing within the definifion of
acupuncture does not reserve the fechniqiie exclysively to acupuncturists
ner does such inclusion operate to prohibit the Physical Therapy Board
from adopling a proposed rule that allows IMT.

2. It is our office’s opinion that a physical therapist performing IMT in
accordance with the Physical Therapy Board's rules, regulations or
interpretation of its enabling statutes relating to performing IMT is not in
viclation of Sections 73-71-15 and 73-71-37 which, respectively, define
and impose penalties for the unlicensed practice of acupuncture.

8.  Itisou office’s upinfon that the Physical Therapy Board does have the
~authorily to include [MT and dry needling in its scope by rule or regulation
and that legislative approval or enaciment is not required.

4. See answers 1o numbers 1 through 3 above. A physical therapist acting in
compliance with the Physical Therapy Board’s rules and regulations
regarding the practice of physical therapy and IMT or dry needling is not
required to be licensed as an acupuncturist by the State Board of Medical
Licenaure.

550 HISH HTREET - FOYT OFFICEROX 220 - JALKSON, MISSISSIPFT 39208-0220
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Legal Analysis and Discussion

Certain professions overlap such that cerfain activiies performed under the
licensing scheme of a particular licensure board can likewise be performed legally under
the licensing scheme of another licensure board. See MS AG Op. Brister (June 12,
2019)(citing State Bd. of Reg. for Professional Engineers v. Rogers, 120 S0, 2d 772
(Miss. 1980)). This issue of overlapping disciplings appears fa be equally present in-the
healthcare professions. In particular, the issus of IMT or dry needling and whether itis
@ lechnique to be performed by physical therapists or acupuncturists has been the
subject of debate and discussion throughout the United States. Our research indicates
that as of 2010, fifteen (15) state licensing boards had concluded that IMT was within
the practice of physical therapy, On the other side of the ledger, at least five (5) state.
licensing boards had concluded that IMT was not within the practice of physical therapy,

As noted, states have taken variaus approaches regarding whether IMT or dry
needling should be within the scope of acupuncture, physical therapy or both, Georgia
law fakes the Jalter approach and demonstrates the overlapping of professions. Section
43-33-3 of the Georgia Code specifically defines “physical therapy” to include "dry
needling” while Section 43-34-62 defines “pracfice of acupuncture” to include “dry
needing” as a“technique of acupuncture.” Given the variaus pesitions taken both
leglslatively and by lisensing boards, a decision by the Physical THerapy Board either
excluding or including IMT as & physical fherapy techhigue would be factuglly
supportable. However, the question here tums on statutory construction and whether
the Physical Therapy Board js authorized to define IMT as a physical therapy technique
and/or whether state stafutes governing acupuncture operate to prevent such a
determinafion,

Itis the opinion of this office that the relevant statutes give the Physical Therapy
Board authority to promulgate the proposed rule on IMT. Seclion 73-23-43 authorizes
the Physical Therapy Board:

(e) To adopt, amend or repeal any rules or regulations necessary fo carry
out the purposes of this chapter and the duties and responsibllities of the
hoard, in accordance with Section 25-43-1 ef seq. Such rules, when
lawfully adopted, shall have the effect of law;

LR B

{n) To regulate the ptacti‘ce of physicai therapy by Interpreting and
enforcing this chapter;

This section further provides that in order to allow the Physical Therapy Board 1o
safeguard public health, safety and welfare, “[fjhe pawers and dufles enumerated . . ..
are fo be liberally construed fo accomplish this chjective.” The Physical Therapy Bogrd
clearly has the autharity fo interpret the law and carry ouf the law through regulations,
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Itis the opinion of this office that this authority extends o defining through
regulations the speciic acts that fit within the statutory definition of the practice of
physical therapy. See M5 AG Op. Brister (June 29, 2012){Opining that although the
Board of Professional Engineers and Surveyors cannot expand the definition of the
“practice of engineering," the Board does have the authority fo identify which tasks fall
within the statutory definition.) Section 75-23-33 defines "practice of physical therapy”
to include:

Administering treatment by therapeutic exercise, neurodevelopmental
procedures, therapeutic massage, mechanical devices and therapeutic
agents which employ the physical, chemical and cther propertiss of air,
water, heat, cold, electricity, sound and radiant energy for the purpose of
correcting or alleviating any physical vondition or preventing the
development of any physical or mental disability. The use of roenfgen rays
and radium for any purpose, and the use of electricity for surgical
purposes including cauterization, are not part of physical therapy . . .
(emphasis added),

The Maryland Aftorney General was asked to address nearly the same issues regarding
‘e use of "dry needling” by physical therapists, The Maryland statute, like Mississippi's
statute, defined the practice of physicaltherapy to ingludg “adrinistering: treatmignt with
therapeutic exercise, therapeutic massage, mechanical devices, or thérapeutic agents
that use the physical, chemical, or ottier propertids of gir, Water, electlcity, soufid, or
radiantenergy.” MD AG Op. Kaufman, 2010 WL 3547902 {Aug. 17, 2010). In his
-opinion, the Maryland Attorney General congladed that “[ilhe phrase 'mechanical
device' appears suscepfible to & broad reading” and further concluded that a needle
could be & mechanical device used for “purposes related fo physical therapy.” 1d, Afer
discussing statutes similar to those in Mississippi regarding the authority of Maryland
physical therapy board, the Maryland Attorney General opined as follows:

The reference to the use of “mechanical devices” by physical therapists
has been a part of the law since the State first regulated physical
therapists in 1947, See Chapter 906, Laws of Maryland 1947, Then, as
now, the statute defined physical therapy to include freatment of injuries or
disshilities by a variety of means, including exercise, mussage, heat, cold,
alr, and light, among other things. There is no legislative history that sheds
light on the range of implements coverad by the phrase “mechanical
devices.” And we have not found a judicial construction of the phrase. But
it seems fair to conclude that, in using general terms like “exercise,”
"heat,” "cold,” and "mechanical device,” the General Assembly did hot
intend to catalog each parficular technigus or limit the practice of physical
therapy to the particular devices In existence in 1947. The general phrase
“mgchanical device" could engompass new devices that might be
developed for physical therapists to administer treatment, n our view, the
General Assembly intended to give the Physical Therapy Board
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substantial discretion to recognize new mechanical devices that might be
employed in the practice of physical therapy.

Id, &t 6-7. Itis the opinion of this office that the Mississippi Legistature's broad definition
of physical therapy and the types of devices that may be used coupled with the Physical
Therapy Board's statutory grant of interpretative and regulatory authority authorizes the
Physical Therapy Board to include IMT as a technique within the field of physical
therapy. ‘

Your letter also directs aur attention to various stalutes governing acupincture
and varlous related definitions. In particular, you directed our attention o Section
73-71-5(m){}) which defines "acupunciure” to ingjude “the insertion and manipulation of
neadles to the body, and the use of Oriental medicine and other modalities and
procedures at specific locations en the body, for the prevention er correction of any
disease, iliness, injury, pain or other condition.” Althowgh this definition could cerfainly
include "dry needling” as that term is used in the practice of acupunciure, it is our
opinion that this definition daes not reserve to acupunciurists the exclusive right o use
needles for therapeutic treatment, This is the same conclusion reached by the
Maryland Attorney General. See MD AG Op. Kaufman, 2010 WL 3547802 (Aug. 17,
2010}, i A )

. The possibllity for such overlaps was provided fdr by statuté. Section 73-71-17
of the acupuncture statute stales “[tlfiis act shall not Be construed fo limit, Interfere with,
or prevent any other class of licensed health care professionals from practicing within
the scope of their lcenses as defined by each profession's state licensing statute.” This
statutory language was apparently included to cover a situation such as the instant one
in which a heaith care professional from another diseipline is-authorized to perform
techniques that resembile or overlap with the practice of acupuncture. Thus, it is our
opinion thad statutory avthorization for the use of needles for therapeutic treatment by
acupuncturists does not exclude therapeutic use of needles by physical therapist where,
as here, the Physical Therapy Board has acted to recognize such use as a physical
therapy technique. We belleve that a contrary conclusion would lead to untoward and
unintended consequences. In addifion to use of needles, “[flechniques of acupuncture®
also include "applications of cold packs, dietary, nutritional and lifestyle counseling,
manual therapy {Tui Na), massage, breathing and exercise techniques.” Ifthe definition
of acupuncture could be used to exclude the use of needles from physical therapists,
then similar logic might be used to exclude other professions from use of these various
techniques that are also included in the definition of acupurnicture.

Both the Mississippi Council of Advisors in Acupuncture and the Physical
Therapy Board provided valuable information including studies and positions hy varlous
organizations and assotiations involving bath professional disciplines. The literature
demnonstrates an ongoing debate with many factual issues raised by both sides. One
such issue Is whether acupuncture is based an Chinese or Oriental techniques as.
opposed to IMT which is hased on Western medical concepts. Indeed, Section 73-71-
5(m)(1) in defining acupuncture references Oriental medicine; and the Physical Therapy
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Board's proposed regulation describing IMT references Western medical concepts, We
were also provided with information related te standards, training and continuing
education requirements. However, under Mississippi law, the resolution of the issues
presented tums not on thess policy and faciual determinations but instead on whether
the Physical Therapy Board has the autharify to include IMT within the definition of
Physlcal Therapy. It is the opinion of this office that the Physical Therapy Board has
this authority.

Your letter cftes our opinion in MS AG Op. Vann Craig (March 27, 2000) as
support for proposition that the Physical Therapy Board cannol include IMT within the
practice of physical therapy. In that situation, the State Board of Pharmacy had
propesed regulations which granted pharmacists authority to prescribie certain drugs.
Under the Medical Practice Act and the Pharmaey Practice Act the authority to
prescribe drugs was reserved exclusively to a defined class of professionals that did not
include pharmacists, Thus, our office opined that the State Board of Pharmacy had
acted contrary to the express wording of bath the Medical Practice Act and the
Mississippi Pharmaey Practios Act, Hare, the Physical Therapy Board's actions have
not viclated efther the physical therapy or the acupuncture statutes. ‘

Gonclusion

In conclusion, it is the opinion of thig offfce thakthe ﬁhyéif::al Thierapy Board
acted within thé scope of its atthorly when promuldgafifg the proposéd rule incliiding
the use of needles for therapeutic treatment as a technique within the scope of the:
statutory definition of the practice of physical therapy. Itis algo the opinion of this office
that the statutes regarding the definitions of acupuncture and the unlicensed practice of
acupuncture can not be used to inlerfere with or limit physical therapists who gre
performing IMT ar dry needling under the licensing authority of the Physical Therapy
Hoard.

If this office can be of further assistance, feel fras to contact us.
Sinceraly,

Jim Hood, Attorney General

By¥ Ricky G. Luke
Assistant Attorney General
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. Dry needling, as defined by Rule 123 is within the scope of
Charlotte Martin ' practice of physical therapy as set forth in La. R.S. 37:2407. Dry
. Di t ) needling, as defined and interpreted by the Louisiana Board of
Executive Director Chiropractic Examiners, is within the scope of chiropractic and may
L ouisiana Physical Therapy Board be used to treat the conditions set forth in La. R.S. 37:2801.

104 Fairlane Drive
Lafayette, LA 70507

Dear Ms. Oliver and Ms. Martin:

Our office received an opinion request from the Louisiana Board of Chiropractic
Examiners on issues related to dry needling. Shortly thereafter, we received an
additional request from the Louisiana Physical Therapy Board relating to the same
issues. Considering the relatedness of the two requests and in the interest of efficiency,
we have combined your requests into one opinion.

On October 20, 2011, the Louisiana Physical Therapy Board promuigated Rule 311,
which establishes standards of practice for dry needling by physical therapists.! The
Physical Therapy Board also adopted the following definition for dry needling:

a physical intervention which utilizes filiform needles to stimulate trigger
points in a patient’s body for the treatment of neuromuscular pain and
functional movement deficits. Dry Needling is based upon Western
medical concepts and does not rely upon the meridians utilized in
acupuncture and other Eastern practices. A physical therapy evaluation
will indicate the location, intensity and persistence of neuromuscular pain
or functional deficiencies in a physical therapy patient and the propriety for
utilization of dry needling as a treatment intervention. Dry needling does
not include the stimulation of auricular points.?

On April 20, 2014, the Board of Chiropractic Examiners promulgated Rule 321 which
interprets the “practice of chiropractic,” to include treatment by dry needling and states:

'LAC §46:LIV.311.
% LAC §46:LIV.123 (Emphasis added).
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§321. Dry Needling
A. The purpose of this rule, as authorized by R.S. 37:2803, is to provide
for the interpretation of R.S. 37:2801(3)(a) to include dry needling and to
provide with respect to utilization of the techniques by chiropractic
physicians. Dry needling is a physical rehabilitation measure which
requires specialized education and training and which falls within the
chiropractic scope of practice under the following terms. Prior to utilization
of dry needling techniques chiropractic physicians shall successfully
complete a board approved course of study consisting of no fewer than 50
hours of face-to-face instruction in intramuscular dry needling treatment
and safety. The practice of dry needling techniques without compliance of
~ this education requirement constitutes unprofessional conduct and
subjects the licensee to appropriate discipline by the board.?

Dry needling involves the insertion of a solid filiform (as opposed to a hollow) needle
through the skin for therapeutic purposes. Both boards have received correspondence
from the Louisiana State Board of Medical Examiners (LSBME) stating the LSBME
believes dry needling is outside the scope of practice of physical therapy and
chiropractic. The LSBME contends that dry needling is included within the practice of
medicine generally, and is specifically within the practice of acupuncture?
Correspondence from the LSBME states that they consider dry needling to be the
practice of acupuncture which may only be performed by a physician or an
acupuncturist's assistant.” The Board of Chiropractic Examiners has received similar
communications from the LSBME. Considering the contentions made in the
correspondence received from the LSBME, you have asked our office to address the
following questions:

1) Is dry needling as defined by Rule 123 and regulated by Rule 311 within the
scope and practice of physical therapy? '

2) Is dry needling as defined and interpreted by the Board of Chiropractic
Examiners within the scope and practice of chiropractic?

Physical Therapy

Physical therapists were originallyzlicensed and regulated by the Louisiana State Board
of Medical Examiners until 1987 when the Louisiana Physical Therapy Board was
created within the Department of Health and Hospitals.® The powers and duties of the
Louisiana Physical Therapy Board are set forth in La. R.S. 37:2405. The Physical
Therapy Board is responsible for the enforcement of the Louisiana Physical Therapy Act

° LAC §46:XXVI1.321.

“ June 18, 2013 Correspondence from the LSBME to the Louisiana Physical Therapy Board.

5 February 3, 2014 Correspondence from the LSBME to the Louisiana Physical Therapy Board.
®La. R.S. 37:2403.
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and has all the powers, duties, and authority specifically granted by, or necessary for
the enforcement of, the Act, including adopting rules necessary for the efficient
operation of the board in accordance with the provisions of the Louisiana Administrative
Procedure Act. Louisiana Revised Statute 37:2405 (8) also grants the Physical Therapy
Board the power to establish by rule the standards of practice for physical therapy.

The LSBME is a professional licensing and regulatory agency of the State of Louisiana
authorized by the Louisiana Medical Practice Act.” The LSBME functions within the
Department of Health and Hospitals and its powers and duties are set forth in La. R.S.
- 37:1270. Pursuant to La. R.S. 37:1356 (1), the LSBME also regulates the practice of
acupuncture. :

Louisiana Revised Statute 37:1262 (3) defines the “practice of medicine” as follows:

the holding out of one's self to the public as being engaged in the business
of, or the actual engagement in, the diagnosing, treating, curing, or
relieving of any bodily or mental disease, condition, infirmity, deformity,
defect, ailment, or injury in any human being, other than himself, whether
by the use of any drug, instrument or force, whether physical or psychic,
or of what other nature, or any other agency or means; or the examining,
either gratuitously or for compensation, of any person or material from any
person for such purpose whether such drug, instrument, force, or other
agency or means is applied to or used by the patient or by another person;
or the attending of a woman in childbirth without the aid of a licensed
physician or midwife.

Louisiana Revised Statute 37:1356 (1) defines the practice of acupuncture as follows:

treatment by means of mechanical, thermal or electrical stimulation
effected by the insertion of needles at a point or combination of points on
the surface of the body predetermined on the basis of the theory of the
physiological interrelationship of body organs with an associated point or
combination of points, or the application of heat or electrical stimulation to
such point or points, for the purpose of inducing anesthesia, relieving pain,
or healing diseases, disorders and dysfunctions of the body, or achieving
a therapeutic or prophylactic effect with respect thereto. The practice of
acupuncture shall be construed to be the practice of medicine as defined
by R.S. 37:1261.

"La. R.S. 37:1261-1292.
®La.R.S. 37:1273.
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Whether the use of solid filiform needles, also known as “acupuncture needles,” and/or
the practice of dry needling is exclusive to the practice of acupuncture has been
addressed by attorneys general in several other states.®

The attorney general for the State of Maryland issued an opinion on whether dry
needling fell within the definition of the practice of physical therapy and whether it was
appropriate for the Board of Physical Therapy to include dry needling within the scope
of practice of physical therapy without legislation on the subject.”® The Maryland
Attorney General concluded:

The authority to use acupuncture needles for therapeutic purposes is not
necessarily reserved exclusively to licensed acupunciurists or those
specifically exempted from the licensing requirement for acupuncturists.
State law recognizes that the scope of practice of health care professions
may overlap and confers extensive discretion on licensing boards to
define the scope of a profession within statutory limits. In our opinion, the
Physical Therapy Board may determine that dry needling is within the
scope of practice of physical therapy if it conducts rulemaking under the
State Administrative Procedure Act and adopts a regulation that relates
dry needling to the statutory definition of practice of physical therapy."’

The attorney general for the State of Mississippi also addressed whether dry needling
was the practice of acupuncture and whether the Mississippi Physical Therapy Board
had the authority to include dry needling within its scope of practice by rule making
rather than legislation." The Mississippi opinion stated that the use of needles for
therapeutic treatment by acupuncturists did not exclude therapeutic use of needies by
physical therapists where the Physical Therapy Board has acted to recognize such use
as a physical therapy technique. The opinion also found that the Physical Therapy
Board acted within the scope of its authority when promulgating the rule that included
the use of needles for therapeutic treatment as a technique within the scope of the
statutory definition of the practice of physical therapy. ‘

The attorney general for the State of Kentucky has also opined that dry needling is
within the scope of the practice of physical therapy. The Kentucky opinion found that
even if dry needling by physical therapists could not be distinguished from acupuncture,
the law does not prohibit its practice by physical therapists as long as it is within the
scope of the practice for which they are licensed. The opinion reasoned that the
practice of acupuncture as defined under Kentucky law does not reserve the use of

° Although several Attorney General opinions from other states address whether the scope of
acupuncture is within the scope of chiropractic, as of the date of this opinion, we are unaware of any
Attorney General opinions that address dry neediing by chiropractors.

'° 95 Md. Op. Atty. Gen. 138.

"d.

"2 Miss. Atty. Gen. Op. Nos. 2012-00428 and 2012-00478.
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solid filiform needles to that profession alone, and the use of dr¥ needling by a licensed
physical therapist did not constitute the practice of acupuncture.'®
Although these opinions are not binding on the State of Louisiana and are unique to the
respective state laws that they interpret, we agree that the issue of whether dry needling
may be performed by physical therapists and/or chiropractors should not be determined
by whether the therapy could also fail under the definition of medicine or acupuncture.
The proper analysis is whether dry needling is within the scope of practice of physical
therapy as set forth in La. R.S. 37:2407 and within the scope of practice of chiropractic
as set forth in La. R.S. 37:2801.

The treatment of dry needling as defined by the Board of Physical Therapy is
distinguishable from acupuncture. Although both use solid filiform needles, physical
therapists may only use dry needling to treat neuromuscular pain and functional
movement deficits. LAC §46:LIV.123 specifically excludes reliance on meridians,
Eastern medicine practices, stimulation of auricular points, and acupuncture by physical
therapists. Dry needling treatment by a physical therapist also requires that the physical
therapist use Western medical concepts to indicate the location of neuromuscular pain
and the propriety for using dry needling. In contrast, acupuncture involves the insertion
of needles at a point or combination of points on the surface of the body that has been
predetermined on the basis of the theory of the physiological interrelationship of body
organs with an associated point or combination of points, for the purpose of inducing
anesthesia, relieving pain, or healing diseases, disorders and dysfunctions of the body,
or achieving a therapeutic or prophylactic effect."* However, even if the treatments of
dry needling and acupuncture overlap, physical therapists are not precluded from
utilizing dry needling if it is allowed by their scope of practice.'®

Louisiana Revised Statute 37:2407 (5) defines the practice of physical therapy as
follows:

"Practice of physical therapy" is the health care profession practiced by a
physical therapist licensed under this Chapter and means the holding out
of one's self to the public as a physical therapist and as being engaged in
the business of, or the actual engagement in, the evaluation and treatment
of any physical or medical condition to restore normal function of the
neuromuscular and skeletal system, to relieve pain, or to prevent disability
by use of physical or mechanical means, including therapeutic exercise,
mobilization, passive manipulation, therapeutic modalities, and activities or
devices for preventative, therapeutic, or medical purposes, and further
shall include physical therapy evaluation, treatment planning, instruction,

> Ky. Atty. Gen. Op. No. 13-010.

“1a. R.S. 37:1356 (1). :

¥la. R.S. 37:1291 (3) recognizes that there may be overlap in the scope of practice of practitioners of
allied health fields.
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consultative services, and the supervision of physical therapy supportive
personnel, including physical therapist assistants.'®

Dry needling is utilized by physical therapists for the treatment of neuromuscular pain
and functional movement deficits. The treatment of neuromuscular pain and medical
conditions related to the function of the neuromuscular system is specifically authorized
by La. R.8. 37:2407 (5). Therefore, the treatment of the conditions listed in Rule 123 is
within the scope of the practice of physical therapy.

Next, we must address whether the solid filiform needle used in dry needling is
authorized by La. R.S 37:2407 (5). The Attorney General of Tennessee recently found
that dry needling is a “therapeutic intervention” that is outside the scope of practice of
the Tennessee Board of Physical Therapy. The Tennessee opinion stated that because
dry needling is not specifically listed among the therapeutic interventions identified in
the Board of Physical Therapy's scope of practice, physical therapists are not
authorized to insert needles for therapeutic purposes.” We believe that La. R.S.
37:2407 (5) is distinguishable from the more restrictive statute analyzed in the
Tennessee opinion. Louisiana Revised Statute 37:2407 (5) states that treatment may
be by “physical or mechanical means, including therapeutic exercise, mobilization,
passive manipulation, therapeutic modalities, and activities or devices for preventative,
therapeutic, or medical purposes.” The use of these general descriptive terms in La.
R.S. 37:2407 (5), along with the illustrative modifier “including,” indicates that the
statute was not intended to specifically list by name every single device or treatment
that may be utilized in the practice of physical therapy. The LSBME argues that the
term “mechanical means” refers to devices such as equipment, weights, and machines
and does not include solid filiform needles. However, we can find no support for this
interpretation. Louisiana Revised Statute 37:2407 (5), which authorizes treatment by
mechanical means and devices for therapeutic or medical purposes, is broad enough to
include the use of solid filiform needles. Support for this conclusion is found in La. R.S.
37:1356 (1), which describes the insertion of needles in the practice of acupuncture as:
“treatment by means of mechanical . . . stimulation effected by the insertion of needles.”
We aiso naote that other jurisdictions have also found that the definition of “mechanical
device” may include acupuncture needles.'®

In conclusion, it is our opinion that the treatment of dry needling, as defined by Rule
123, is within the scope of practice of physical therapy.

'® (Emphasis added).
'"Tenn. Op. Atty. Gen. No. 14-62.
8 95 Md. Op. Atty. Gen. 138; Miss. Atty. Gen. Op. Nos. 2012-00428 and 2012-00478.
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Chiropractors

The Board of Chiropractic Examiners was established in 1974 and is within the
Department of Health and Hospitals.”™ The powers and duties of the board are set forth
in La. R.8. 37:2804.° Louisiana Revised Statute 37:2803 (E) states that the Board of
Chiropractic Examiners shall adopt and promulgate rules and regulations to govern its
actions and to provide for the enforcement of the provisions of Chapter 36, pursuant to
the Louisiana Administrative Procedure Act.

In construing an administrative rule or regulation, a court must look to the administrative
agency’s interpretation where the meaning of the words used is ambiguous because
such construction provides the best indication of the agency’s intent in promuigating a
rule or regulation.®’ However, this deference is not required for an administrative
interpretation of its enabling legislation. It is well established that an administrative
agency cannot exceed the authority granted to it by the legislature.? Although courts
may give due consideration to the administrative construction of a statute, the court is
not bound by the board’s interpretation of such a statute; the interpretation of state law
is reserved to the judiciary.*® Therefore, when analyzing whether dry needling is
included within the scope of the practice of chiropractic, we rely on La. R.S. 37:2801,
which defines the practice of chiropractic as:

[hlolding one's self out to the public as a chiropractor and as being
engaged in the business of, or the actual engagement in, the diagnosing
of conditions associated with the functional integrity of the spine and
treating by adjustment, manipulation, and the use of the physical and
other properties of heat, light, water, electricity, sound, massage,
therapeutic exercise, mobilization, mechanical devices, and other physical
rehabilitation measures for the purpose of correcting interference with
normal nerve transmission and expression. A chiropractor may also make
recommendations relative to personal hygiene and proper nutritional
practices for the rehabilitation of the patient. ‘A chiropractor may also
order such diagnostic tests as are necessary for determining conditions
associated with the functional integrity of the spine.

1a R.S. 36:259 (E)(7).
% Prior to 1974 La. Acts. No. 39 chiropractors were required to be qualified physicians. See Louisiana
State Board of Medical Examiners v. Cronk, (La. 1924), 157 La. 321, 102 So. 415, State Board of Medical
Examiners v. Fife, (La. 1927), 162 La. 681, 111 So. 58; and La. Atty. Gen. Op. 1942-44 p. 1153. :
% Women’s & Children’s Hosp. v. State Dep't of Health and Hosps., 08-946 (La. 1/21/09), 2 So.3d.
397,402; Hill v. Dep't of Health & Human Res., Office of Mental Health & Substance Abuse, 83-1043 .
gg.a.App. 1 Cir. 10/9/1984), 457 So.2d 781, 785 (La.App. 1 Cir. 10/9/1984). ,

Jurisich v. Jenkins, 99-0076 (La. 11/17/1999), 749 So.2d. 597, 605.
** Harrah's Bossier City Inv. Co., LLC v. Bridges, 09-1916 (La. 5/11/10), 41 So.3d 438, 449.
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(c) The practice of chiropractic does not include the right to prescribe,
dispense, or administer medicine or drugs, or to engage in the practice of
major or minor surgery, obstetrics, X-ray therapy, radium therapy, or
nuclear medicine. For purposes of this Chapter, the terms “medicine” and
“drugs” shall not include orthotic devices, vitamin, mineral, and nutritional
supplements, therapeutic devices, postural modification equipment,
exercise equipment, or homeopathic remedies. Any chiropractor applying
to practice acupuncture shall comply with the provisions of R.S. 37:1358.%*

As represented to our office in correspondence concerning dry needling as related to
the practice of chiropractic, the Louisiana Board of Chiropractic Examiners interprets
Rule 321 as follows:

Dry needling is based on Western neuroanatomy and modern scientific
study of the musculockeletal and nervous system. It is used for the
assessment and treatment of myofascial pain syndromes and dysfunction
due to myofascial triggerpoints/tension areas, muscle spasm and
increased tonicity. The decision to needle is based on identifying a clear
clinical relationshisp between the myofascial trigger point and the patient’s
pain experience.?

The treatment of dry needling, as defined and interpreted by the Board of Chiropractic
Examiners, is distinguishable from the practice of acupuncture. Chiropractors are
specifically prohibited from practicing acupuncture, as defined by La. R.S. 37:13586,
unless they comply with the provisions of La. R.S. 37:1358. Although both dry needling
and acupuncture utilize solid filiform needles, dry needling in chiropractic is limited to
treating conditions associated with the functional integrity of the spine using Western
medical concepts to determine the location of pain and to determine whether the
treatment of dry needling is appropriate. Dry needling, as defined and interpreted by
the Board of Chiropractic Examiners, does not involve the insertion of needles at a point
or combination of points on the surface of the body that has been predetermined on the
basis of the theory of the physiological interrelationship of body organs with an
associated point or combination of points, for the purpose of inducing anesthesia,
relieving pain, or healing diseases, disorders and dysfunctions of the body, or achieving
a therapeutic or prophylactic effect.

As noted earlier, the solid filifom needle utilized in dry needling could fall within the
definition of mechanical or therapeutic devices, which are authorized for use by
chiropractors in La. R.S. 37:2801. Accordingly, it is our opinion that the treatment of dry
needling, as defined and interpreted by the Louisiana Board of Chiropractic Examiners,
is within the scope of chiropractic and may be used to treat the conditions set forth in
La. R.S. 37:2801. '

2 (Emphasis added).
Correspondence received from the Board of Chiropractic Examiners.
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We hope that this opinion has adequately addressed the questions you have submitted.
If our office can be of any further assistance, please do not hesitate to contact us.

With best regards,

JAMES D. “BUDDY” CALDWELL
ATTORNEY GENERAL

BYW ¢2’ '’ M—-—-‘"‘\
Richard L. McGimsey
Assistant Attorney General

JDC: EGA
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Texas State Board of AZupuncture Examiners

Position Statement on CPT Code Billing
by Licensed Texas Acupuncturists

In 2011, the Texas State Board of Acupuncture Examiners (TSBAE) established a stakeholder
group to address recurring reports from licensed practitioners that insurance carriers are
routinely denying legitimate claims for payment in regard to treatments provided within the
scope of practice for licensed Texas acupuncturists and alleging insurance fraud on the part of
licensed acupuncturists.

As a result of the efforts of the stakeholder group and the TSBAE Ad Hoc Subcommittee on
CPT Coding, the TSBAE has adopted this position paper, with the intention to eliminate
premature or unfounded allegations of fraud by insurance companies, help acupuncturists to
better understand their scope of practice, and establish working parameters for dealing with any
fraud allegations in the context of CPT coding for properly documented acupuncture care.

Specific Codes

The pertinent codes for acupuncturists in the state of Texas are for acupuncture performed in
accordance with § 205.001(2)(A) of the Acupuncture Practice Act (the Act). They are as follows:

97810 Acupuncture, one or more needles, without electrical stimulation, initial 15
minutes of personal one-on-one contact with the patient.

97811 Acupuncture, one or more needles, without electrical stimulation, each additional
15 minute increment of personal one- to-one contact with the patient, with reinsertion.
(List separately in addition to code for primary procedure)

97813 Acupuncture, one or more needles, with electrical stimulation, initial 15 minutes
of personal one-on-one contact with the patient.

97814 Acupuncture, one or more needles, with electrical stimulation, each additional 15
minute increment of personal one-on- one contact with the patient, with reinsertion. (List
separately in addition to code for primary procedure)

The definition of acupuncture in the Texas Acupuncture Practice Act, §205.001(2) of the Tex.
Occ. Code, can be a source of confusion in that it contains statements requiring clarification.
The Act states: "Acupuncture” means: the nonsurgical, nonincisive insertion of an acupuncture
needle...” Acupuncture is an incisive and invasive procedure. The needle is applied
subcutaneously. There can be bleeding or bruising. Acupuncture also refers to a medical
discipline that requires diagnosis, treatment and prognosis based on the theories of Oriental
medicine to prevent and treat various diseases and promote wellness.

The procedures of the discipline include but are not limited to manual therapies, and use of
physical agents such as cupping (negative pressure), scraping, mechanical devices, heat, cold,
air, light, water, electricity, and sound in the aid of diagnosis or treatment. In Texas, the
recommendation of herbal medicine and nutrition are within the scope of practice for
acupuncture. Licensing and scope of practice parameters provide autonomy, but also convey

responsibility and potential liability. For these reasons among others, safe and effective practice
requires comprehensive education.

TSBAE Page 1 of 3 May 2013



The following list of codes are representative of practice standards among acupuncturists in
general, based upon educational standards from the Accreditation Commission for Acupuncture
and Oriental Medicine (ACAOM), National Certification Commission for Acupuncture and
Oriental Medicine (NCCAOM) job task analysis, and conventions of acupuncture practice in the
state of Texas. As noted below, this list is not necessarily all inclusive and there may be other
codes that should be utilized as being appropriate and consistent with authorized practice in
Texas. In addition, all coverage decisions are made by terms of private agreement; however,
there is no restriction on independent billing in Texas for acts performed within the scope of the
practice.

The TSBAE has determined that the following acts are within the practice of acupuncture and
are permitted under §205.001(2)(B) of the Acupuncture Practice Act:

Physical Medicine

97010 Hot or cold packs (scope of Tex. Occ. Code, Sec. 205.001 allow for thermal treatments)
97014 Electrical stimulation (performed without needle procedures)

- Vasopneumatic devices (cupping)

97026 Infrared (heat lamp)

‘o‘
~
(]
-
[¢2]

Therapeutic Procedures

97110 Therapeutic

97112 Neuromuscular reeducation of movement, balance, coordination, kinesthetic sense,
posture, and/or proprioception for sitting and/or standing activities

97116 Gait training (movement with needles in)

91739 Unlisted procedures - procedures that are otherwise allowed through the scope of
acupuncture (submission of medical records should be submitted when this code is applied)

Vitamins and Herbs

A9150 Nonprescription drug (herbal preparations)
A9152 Single vitamin/mineral trace element per dose
A9153 Multiple vitamins w or w/o minerals per dose

Tens and Supplies

. EQ720 Tens unit (two lead)

EQ730 Tens unit (four lead)

A4556 Electrodes (per pair)

A4558 Conductive paste or gel (NMES divide)

Heat and Cryotherapy
E0238 Heat moist
E0210 Electric heat pad
E0230 Ice pack

E0220 Hot water bottle

Additional Procedures

97530 Therapeutic activities (energetic exercise)

97535 Self care management instruction (i.e., recommendation of and training of use of energy
flow exercises)

Modifiers
-51 Multiple procedures
-59 Distinct procedural service

TSBAE Page 2 of 3 May 2013



Evaluation and Management (E&M)

This discussion of E&M Codes is limited to the issue of whether the mere use of such codes by
acupuncturists is fraudulent per se. The Board takes the position that the mere use of E&M
Codes is not fraudulent per se and will not automatically subject licensees to discipline.
However, the Board takes no position on whether the use of E&M codes is appropriate or
reimbursable by health insurance companies.

The utilization of evaluation and management codes would appear to be permissible given .
§205.001(2)(A) of the Act. Evaluation and management (E&M) are part of an acupuncturist’s
scope of practice. The inclusion of E&M in the acupuncture codes is divided into three minimal
segments:

» Pre-service is 3 minutes and includes greeting the patient and a brief interval history.

» Intra-service is 15 minutes for actions connected to the acupuncture procedure: hand
washing, patient positions, locating and cleaning the points, inserting and stimulating the
needles, checking on the patient, removing the needles. This does not include needle
retention time without direct patient monitoring or communication.

* Post-service is 3 minutes and includes charting and any instructions to the patient.

The intention behind the CPT code set for E&M allocations was for appropriate additional
amounts to be added under E&M codes. If pre and post service time substantially exceed 6

minutes it is appropriate to charge for a suitable level of E&M. Further, chart notes must
accurately reflect that work.

Additional E&M codes are necessary to honestly represent work. They are divided into a new
and a returning patient series of five levels of increasing complexity, time, and charge. New
patient codes are 99201 through 99205. Established patient codes are 99211 through 99215.
The difference between a new patient and an established patient is three years. If the patient
has not been seen by anyone in a given clinic during that time, they can be considered new.

It is essential to document the fulfilled requirements of an E&M code per the CPT manual. For
example, modify the E&M code with a -25 modifier to denote that this is a significant, separately
identifiable level of service. Insurers should expect E&M to be billed with a new patient and on
reevaluation or a new diagnosis of an established patient. it is inappropriate to bill an E&M code
for each visit.

These listings are not all inclusive and there may be other codes that are representative of care
within acceptable scope and standards of practice.

Conclusion

Billing administration and coding can be extremely challenging. In recent years, considerable
attention has been brought to bear on coding problems for almost all licensee groups. It is not
the role of the TSBAE to determine what payment structure should be applied to reimbursement
for acupuncture services. That said, it is clearly within the TSBAE’s scope to determine what is
allowed to be performed under an acupuncture license in this state. Whether those services will
ultimately be considered covered services and be compensated by insurance companies is
solely a matter of private contract and to be determined by providers and the insurance
companies. In addition, this position statement is only intended to apply to licensed
acupuncturists.

TSBAE Page 3 of 3 May 2013
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Office of the Attorney General

State of Texas
July 8, 1997

Bruce A. Levy, M.D,, J.D. Opinion No. DM-443
Executive Director .
Texas State Board of Medical Re: Authority of a physical
Examiners therapist to perform needle
P.O.Box 2018 electromyography testing (RQ-928)
Austin, Texas 78768-2018

Dear Dr. Levy:

On behalf of the State Board of Medical Examiners (the "board"), you have
asked this office a series of questions relating to the authority of a physical
therapist to perform a procedure called needle electromyography. The questions
atise, as we understand it, from a controversy as to whether this procedure
requires specialized medical training, and as to whether such testing invariably
involves a diagnosis of the sort which would constitute the practice of medicine.
This office has and professes no skill in the technical questions which may be
involved here, for the resolution of which we will defer to the board. Rather, we
restrict ourselves to the legal questions involved. Here too we find the decision
of the board at its August 17, 1996 meeting, a transcript of which has been
provided to us, to be entitled to great weight.

You ask first whether the performance of needle electromyography is the
practice of medicine, and falls within the scope of practice for licensed
physicians. The practice of medicine is defined by V.T.C.S article 4495b,
section 1.03(a)(12), as follows:

A person shall be considered to be practicing medicine within this Act:

(A) who shall publicly profess to be a physician or surgeon and shall diagnose,
treat, or offer to treat any disease or disorder, mental or physical, or any
physical deformity or injury by any system or method or to effect cures thereof:
or

htips://www.texasattorneygeneral.gov/opinions/opinions/4 8morales/op/1997/htm/dm0443... 10/30/2014



Morales Opinion No. DM-443 Page 2 of 4

(B) who shall diagnose, treat, ot offer to treat any disease or disorder, mental or
physical, or any physical deformity or injury by any system or method and to
effect cures thereof and charge therefor, directly or indirectly, money or other
compensation.

The statutory definition of the practice of medicine is a broad one, as this office
has noted in the past. Attorney General Opinion DM-423 (1996) at 2. Moreover
the board has express statutory authority to "determine whether or not an act
constitutes the practice of medicine." Id. {citing V.T.C.S. art. 4495b, § 3.06(d)
(1)). The boatd by a resolution adopted at its meeting on August 17, 1996, has
so decided, and this office defers, as it customarily does, to a reasonable
interpretation by a state agency of the statute it is charged to enforce.
Accordingly, we answer your first two questions in the affirmative. The
decision by the board that needle electromyography constitutes the practice of
medicine and is within the scope of practice of a licensed physician is a
reasonable one,

You next ask whether the practice of needle electromyography falls within the
scope of practice of a licensed physical therapist. As you are aware, the Texas
Board of Physical Therapy Examinets has taken the position that it does, The
Board of Physical Therapy Examiners' position is based upon its interpretation
of the definition of physical therapy in its enabling statute, which includes the
following language: "Physical therapy includes the testing and measurement of
the function of the musculoskeletal, neurological, pulmonary and

cardiovascular systems . , . ." V.T.C.S. art. 4512¢, § 1(1).2

Based upon this interpretation, the Board of Physical Therapy examiners in
1993 adopted by rule a definition of physical therapy which includes the
practice of electromyography. 22 T.A.C. § 321.1. In our view, the decision that
electromyography is "testing and measurement” of the sort described in article
4512(e), section 1(1) is not unreasonable. Under section 2G of article 4512¢, the
Board of Physical Therapy Examiners is charged with the enforcement of the
Physical Therapy Act. Accordingly, its reasonable interpretation of that act is
entitled to the same deference we give to your interpretation of the Medical
Practice Act. Therefore we answer your third question in the affirmative as
well. The decision by the Board of Physical Therapy Examiners that electro-
myography is within the scope of practice of a licensed physical therapist is a
reasonable one.

You next ask which state agency or agencies have the authority to regulate such
practice. Insofar as electromyography constitutes the practice of medicine, you
have that authotity. Insofar as electromyography is within the scope of practice
of a licensed physical therapist, the Board of Physical Therapy Examiners has
that authority. The question is directly analogous to one this office considered
in Attorney General Opinion DM-423, In that opinion request, the board asked
whether a particular procedure was within the practice of medicine, and
whether it was within the practice of podiatry, We declined to answer whether
the particular therapy constituted podiatry, noting that "the determination of
what constitutes the practice of podiatry is the business of the Board of

https://www.texasattorneygeneral.gov/opinions/opinions/48morales/op/1997/htm/dm0443... 10/30/2014
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Podiatric Medical Examiners more than of this office.” Atforney General
Opinion DM-423 (1996) n.1 at 4. However, we further noted that if the relevant
body did so decide, the Board of Medical Examiners could not regulate the
activity of licensed podiatrists in that regard. Jd. Here, the rule adopted by the
Board of Physical Therapists is a clear and reasonable determination that
electromyography is within the scope of practice of physical therapists. For that
reason, and because by its terms the Medical Practice Act does not apply to
"duly licensed physical therapists who confine their activities or practice strictly
to physical therapy and who are not in violation of any law relating to physical
therapy practice," the board has no regulatory authority over physical therapists
practicing electromyography. V.T.C.S. att. 4495b, § 3.06(a)(7).

To answer your final question, the jurisdictional limit recited above would
appear to be the principal limitation on your rule-making authority, and
conversely on that of the Board of Physical Therapy Examiners as well,
Accordingly, the development of any general rules regulating this activity
would require the cooperation of both boards, and is not within the province of
either board exclusively. Physical therapists would, in their practice, be
governed by the rules of the Board of Physical Therapy Examiners, doctors by
those of the Board of Medical Examiners.

SUMMARY

The decision by the Board of Medical Examiners that needle electromyography
constitutes the practice of medicine and is within the scope of practice of a
licensed physician is a reasonable one. The decision by the Board of Physical
Therapy Examiners that electromyography is within the scope of practice of a
licensed physical therapist is a reasonable one. Insofar as electromyography
constitutes the practice of medicine, the Board of Medical Examiners has the
authority to regulate the activity. Insofar as electromyography is within the
scope of practice of a licensed physical therapist, the Board of Physical Therapy
Examiners has that authority. Accordingly, the development of any general
rules regulating this activity would require the cooperation of both boards, and
is not within the province of either board exclusively. Physical therapists would,
in their practice, be governed by the rules of the Board of Physical Therapy
Examiners, doctors by those of the Board of Medical Examiners.

Yours very truly,

N o Monls

DAN MORALES
Attorney General of Texas

JORGE VEGA
First Assistant Attorney General
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SARAH J. SHIRLEY
Chair, Opinion Committee

Prepared by James E. Tourielott
Assistant Attorney General

Footnotes

1. The act further provides that "a license issued hereunder shall not authorize
the diagnosis of diseases or the practice of medicine as defined by law." A brief
submitted in response to this request suggests that electromyography is
generally diagnostic. A determination of what constitutes diagnosis would, in
our view, require expertise that this office does not purport to possess, as well
as factual determinations of a sort that we cannot make in the opinion process.
We defer here to the informed judgment of the Boards of Medical and Physical
Therapy Examiners as to when and whether the practice is diagnostic.

Texas OAG home page | Opinions & Open Government

hitps://www.texasattorneygeneral. gov/opinions/opinions/48morales/op/1997/htm/dm0443... 10/30/2014




Exhibit G




Office of the Attotney General .
State of Texas
DAN MORALES

ATTORNEY GENERAL March 30, 1998
Bruce A. Levy, M.D., J.D. | Opinion No. DM~471
Executive Director
Texas State Board of Acupuncture Examiners Re: Whether the performance of acupuncture is
P.O.Box 2018 within the scope of practice of a licensed Texas
Austin, Texas 78768-2018 chiropractor (RQ-988)
Dear Dr. Levy:

You ask whether the practice of acupuncture is within the scope of practice of a licensed
doctor of chiropractic, a question that we considered in Attorney General Opinion DM-415. We
conclude that the practice of acupuncture as defined in V.T.C.S. article 4495b is within the scope
of the practice of chiropractic, and consequently that the conclusion reached in DM-415 with respect
to the practice of acupuncture by chiropractors is superseded by statute.

The issue in DM-415 was whether the practice of acupuncture! was within the scope of
practice of a licensed chiropractor who was not also a licensed acupuncturist. Attorney General
Opinion DM-415 (1996). Central to our determination was a consideration of whether acupuncture,
defined in part as “the insertion of an acupuncture needle” into the human body, is an “incisive or
surgical procedure” under V.T.C.S. article 4512b. Id. at 4. We reasoned that because the legislature
expressly excluded from the range of procedures that are incisive or surgical “the use of a needle for
the purpose of drawing blood for diagnostic testing,” the legislature considered the use of a needle
for the purpose of drawing blood to be an incisive or surgical procedure. Id. at 5. Seeing no
distinction between the use of a needle for drawing blood and the use of acupuncture needles, we
concluded that acupuncture was not within the scope of practice of chiropractic.

"When Attorney General Opinion DM-415 was issued, V.T.C.S. article 4495b, which governs the practice of
acupuncture in Texas, defined acupuncture as;

(A) the insertion of an acupuncture needle and the application of moxibustion to
specific areas of the human body as a primary mode of therapy to treat and mitigate a
human condition; and

(B) the administration of thermal or electrical treatments or the recommendation of
dietary guidelines, energy flow exercise, or dietary or herbal supplements in conjunction
with the treatment described by Paragraph (A) of this subdivision.

V.T.C.S. art. 4495b, § 6.02.




Bruce A. Levy, M.D., J.D - Page 2 (DM-471)

As apart of the acupuncture board’s sunset legislation, the Seventy-fifth Legislature amended
the definition of acupuncture in V.T.C.S. article 4495b, subchapter F (the “acupuncture statute™),
to define acupuncture in part as the “nonsurgical, nonincisive insertion of an acupuncture needle,”
Act of May 29, 1997, 75th Leg., R.S., ch. 1170, 1997 Tex. Sess. Law Serv. 4418, 4418 (codified at
V.T.C.8. art. 4495b, § 6.02(1)). Because the acupuncture statute and the chiropractic statute both
regulate health care professions, we believe they may be read in pari materia. Acupuncture is
defined in the acupuncture statute as a “nonsurgical, nonincisive” procedure. Therefore, it is not an
“incisive or surgical procedure” excluded by the chiropractic statute from the scope of the practice
of chiropractic. Furthermore, the legislative history of the amendment to the acupuncture statute
indicates that the amendment was intended to allow chiropractors to practice acupuncture without
being separately licensed to do so. See Hearing on 8.B. 361 Before the House Public Health Comm.,
75th Leg. (May 8, 1997) (testimony of Rep. Patricia Gray) (tape available in House Video/Audio
Services Office). Therefore, our conclusion in DM-415 that needle acupuncture is not within the
scope of the practice of chiropractic has been superseded by statute.

It has been argued that the use of acupuncture needles by chiropractors not licensed to
practice acupuncture contravenes the federal Food and Drug Administration’s (“FDA™) classification
of acupuncture needles. We disagree. The FDA defines an acupuncture needle as “a device intended
~ to pierce the skin in the practice of acupuncture.” 21 C.F.R. § 880.5580. Acupuncture needles are
classified by the FDA as “Class II” medical devices, which are devices for which general controls
are insufficient to assure the safety and effectiveness of the device, and which are therefore subject
to special controls. See 21 U.S.C. § 360c(a) (defining classes of devices); 21 C.F.R. § 860.3 (same).
The FDA requires acupuncture needles to be labeled for single use only, conform to FDA
requirements for prescription devices, and comply with biocompatibility and sterility requirements.
21 CF.R. § 880.5580. FDA regulations restrict the use of prescription devices, including
acupuncture needles, to practitioners licensed by state law to use or order the nse of such devices.
1d. § 801.109. The FDA does not, however, prescribe who may be licensed by a state to use the
device. Any person authorized by state law to use acupuncture needles must do so in accordance
with FDA regulations.
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SUMMARY

The practice of acupuncture, as defined by V.T.C.S. article 4495b, is
not an “incisive or surgical procedure” excluded from the scope of the
practice of chiropractic. The conclusion reached in Attorney General
Opinion DM-415 with respect to the practice of acupuncture by chiropractors

is superseded by statute.
Yours very truly, (
B o~ /W ore LS
DAN MORALES
Attorney General of Texas
JORGE VEGA

First Assistant Attorney General

SARAH J. SHIRLEY
Chair, Opinion Committee

Prepared by Barbara Griffin
Assistant Attorney General
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MEMORANDUM
TO: APTA Component Leaders, State Legislative Chairs, Component Executives, and
Chapter Lobbyists
FROM: Paul Rockar, Jr, PT, MS, DPT
President, American Physical Therapy Association
DATE: - January 6, 2014
RE: Letter from National Center for Acupuncture Safety and Integrity (NCASI)

APTA is aware that a number of state regulatory boards are in receipt of a November 13, 2013,
letter from the National Center for Acupuncture Safety and Integrity (NCASI) alleging, among
other things, that physical therapists’ (PT) use of acupuncture needles in “trigger point dry
needling” (TPDN) procedures, and various state boards’ determination that TPDN is within the
physical therapist scope of practice, are inconsistent with the requirements for acupuncture
needles under the Federal Food, Drug, and Cosmetic Act (FDC Act), 21 U.S.C. § 301 et seq.,
and U.S. Food and Drug Administration (FDA) implementing regulations. APTA commissioned
a legal analysis from the law firm of Hogan Lovells US LLP to investigate whether NCASI’s
allegation against physical therapists and the physical therapy licensing boards has merit.

Based on the legal analysis, we believe the conclusions of the NCASI letter are without merit.
FDA regulates acupuncture needles as class Il medical devices. When the FDA down-classified
acupuncture needles and promulgated 21 C.F.R. § 880.5580, the FDA stated that acupuncture
needles are for use by qualified practitioners as determined by the states. We believe that the
FDA, in doing this, was clearly signaling that it would-not involve itself in determining who is a
qualified practitioner to use acupuncture needles, leaving it to the states to decide. The
regulations require that acupuncture needles comply with the following special controls: (1)
“labeling for single use only and conformance to the requirements for prescription devices set
outin 21 C.F.R. § 801.109” (“prescription device regulation™), (2) “material biocompatibility,”
and (3) “sterility.” Id. § 880.5580(b). This regulation does not designate acupuncture needles as

restricted devices but rather categorizes them as prescription devices requiring compliance with
21 C.F.R. § 801.109.

To comply with the prescription device regulation special control generally, according to 21
C.F.R. § 801.109(b)(1), prescription devices must bear the following statement:



“Caution: Federal law restricts this device to sale by or on the order of a ___”.the blank
to be filled with the word “physician”, “dentist”, “veterinarian”, or with the description
designation of any other practitioner licensed by the law of the State in which he
practices to use or order the use of the device.” (emphasis added)

Together, the FDA regulations at 21 C.F.R. §§ 880.5580 and 801.109 make clear that the
determination of who is authorized to use acupuncture needles is a matter left to the states.

This approach is consistent with the principle behind § 1006 of the FDC Act, 21 U.S.C. § 396,
which says that nothing in the FDC Act limits the authority of a health care practitioner to
administer a legally marketed device for any condition within a legitimate practitioner-patient
relationship. The legislative history for this provision indicates that Congress intended to
emphasize that FDA should not interfere in the practice of medicine.

I hope this information is helpful. If you need any further information or have any questions,
please contact Justin Elliott, Director, State Affairs at justinelliott@apta.org or 703-706-8533.
Thank you for your service to the profession.

PR/je
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Executive Summary

Dry needling is a skilled technique performed by a physical therapist using
filiform needles to penetrate the skin and/or underlying tissues to affect change in
body structures and functions for the evaluation and management of
neuromusculoskeletal conditions, pain, movement impairments, and disability.

Since 2010, jurisdictions have sought information from the Federation of State Boards of
Physical Therapy (FSBPT) regarding the ability of physical therapists (PTs) to perform dry
needling; however, no publically available studies have explicitly examined what PTs must know
and be able to do to perform dry needling safely and effectively. To provide its members with
objective, professionally-developed guidance, FSBPT sponsored a practice analysis of the
competencies required of physical therapists to perform dry needling. Competencies are
measurable or observable knowledge, skills, and/or abilities an individual must possess to
perform a job competently.

The practice analysis drew from multiple sources of information (i.e., extant literature on dry
needling; licensed physical therapists; dry needling experts) to provide an authentic and
accurate assessment of the knowledge, skills, and abilities needed to perform dry needling
safely and effectively. The process for developing the dry needling competencies included three
main steps.

1. Background Review —Information gleaned from a review of the literature on dry
needling was used to develop a preliminary set of dry needling “tasks” that describe job-
related actions and a separate set of dry needling knowledge requirements that describe
factual or procedural information directly involved in the performance the intervention.

2. Practitioner Survey — A survey of more than 350 licensed PTs, including individuals
working in hospitals, private practice, clinics, academia, and the military, was
administered to identify entry-level knowledge, skills, and abilities that are important for
competency in dry needling.

3. Task Force Meeting — Seven dry needling experts, supported by observers from the
American Physical Therapy Association (APTA) and FSBPT’s Board of Directors, met to
consolidate the information collected in the previous two steps and construct a final set
of competencies.

Steps 1 and 2 were conducted concurrently between February and May, 2015. The Task Force
meeting was held at FSBPT’s headquarters on May 29-31, 2015.

The Task Force’s primary objective was to identify knowledge, skills, and abilities that are
specifically needed for competency dry needling. To accomplish this objective, they performed
five activities.

1. Define Dry Needling — constructed a definition of dry needling that clearly
communicates the purpose and defining features of the intervention

2. Define the Standard for Competence (Safe and Effective Practice) — clarified the

standard of competence for dry needling representing the minimum level of proficiency
needed to perform the technique competently

3. Review and Refine Dry Needling Tasks — identified job tasks that PTs perform when
applying dry needling as part of a physical therapy treatment plan
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Review and Refine Dry Needling Knowledge Requirements — identified the
knowledge required to carry out the tasks identified in the previous activity

Identify Dry Needling Skills and Abilities — determined which skills and abilities are
needed for safe and effective dry needling

The task force members were also charged with evaluating to what extent entry-level
knowledge (i.e., knowledge required for licensure in physical therapy) is needed for safely and
effectively using dry needling. To that end, the results of the 2011 Analysis of Practice for the
Physical Therapy Profession (Bradley, Waters, Caramagno, & Koch, 2011) were incorporated
into the analysis as a starting point. First, the Task Force identified which entry-level physical
therapy job tasks and knowledge are relevant to competency in dry needling. Then, they
identified additional tasks and knowledge that are needed specifically for performing the dry
needling technique.

Major results from the dry needling practice analysis are presented below.

Of the 214 entry-level and 27 dry needling-specific job tasks analyzed, 123 were
identified as directly relevant to the competent performance of dry needling.

Of the 116 entry-level and 22 dry needling-specific knowledge requirements, 117 were
identified as important for competency in dry needling.

86% of the knowledge requirements needed to be competent in dry needling is acquired
during the course of PT entry-level education, including knowledge related to evaluation,
assessment, diagnosis and plan of care development, documentation, safety, and
professional responsibilities.

16 (14%) of the knowledge requirements related to competency in dry needling must be
acquired through post-graduate education or specialized training in dry needling.

In terms of skill and ability requirements, psychomotor skills needed to handle needles
and palpate tissues require specialized training. This skill was the only skill or ability -
noted as not being required to be an entry-level physical therapist.

The job tasks specifically involved in the use of dry needling are presented on the following
pages along with the 16 knowledge requirements that are acquired through advanced or
specialized training are displayed.
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Table i. Dry Neediing-specific Tasks
ID# Tasks

PATIENT/CLIENT ASSESSMENT
Information Gathering & Synthesis

Interview patients/clients, caregivers, and family to obtain patient/client history and current
information (e.g., medical, surgical, medications, social, cultural, economic) to...

1. ...identify prior experience with and tolerance for dry needling (e.g., needle phobia, response to
treatment, ability to comply with treatment requirements)
2. ..identify contraindications and precautions related to dry needling (e.g., age,

allergies/sensitivities, diseases/conditions, implants, areas of acute inflammation, acute systemic
infections, medications)

3. Sequence dry needling with other procedural interventions and techniques (e.g., therapeutic
exercises, neuromuscular reeducation, manual therapy, physical modalities) to augment
therapeutic effects and minimize risk due to adverse outcomes and/or contraindications.

INTERVENTIONS
Manual Therapy Techniques
Position the patient/client to...
4. ...expose the area(s) to be needled
5. ...reduce the risk of harm to the patient/client and/or therapist
6. Educate the patient/client on the impact of movement during treatment
7. Perform palpation techniques to identify the area(s) to be needled
8. Apply needle handling techniques that ensure compliance with relevant and current professional
standards (e.g., wash hands, wear gloves, minimize needle contamination) ' '
9. Apply draping materials (e.g., linens, towels) to minimize unnecessary exposure and respect
patient privacy
10.  Perform dry needling techniques consistent with treatment pian (e.g., place, manipulate, and
remove needles) '
11. Manage needle removal complications (e.g., stuck needle, bent needle)
12. Monitor patient/client’'s emotional and physiological response to dry needling
13.  Facilitate hemostasis as necessary
14.  Dispose of medical waste (e.g., needles, gloves, swabs) in accordance wi

and local jurisdictional policies and procedures (e.g., sharps container)
15.  Discuss post-treatment expectations with the patient/client or family/caregiver

th regulatory standards

ID# Tasks

Education
16.  Educate patient/client or family/caregiver about dry needling (e.g., purpose, technique, methods of
action, benefits, tools and equipment)
17.  Educate patient/client or family/caregiver about potential adverse effects associated with dry
needling (e.g., fainting, bruising, soreness, fatigue)
18.  Educate patient/client or family/caregiver about precautions and contraindications for dry needling

(e.g., age, allergies/sensitivities, diseases/conditions, implants, areas of acute inflammation, acute
systemic infections, medications)

Patient/client & Staff Safety
Emergency Procedures ;
19.  Implement emergency response procedures to treat patient/client injuries sustained during dry
needling (e.g., perforation of hollow organs, heavy bleeding, broken needies)

20. Implement emergency response procedures to treat practitioner injuries sustained during dry
needling (e.g., needle stick)
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Table i. (Continued)

ID# Tasks

Environmental Safety

21.  Prepare and maintain a safe and comfortable environment for performing dry needling (e.g.,

unobstructed walkways, areas for patient/client privacy) S

22.  Stock dry needling supplies and equipment in safe proximity during treatment
Infection Control

23.  Implement infection control procedures to mitigate the effects of needle stick injuries

24.  Clean and disinfect blood and bodily fluids spills in accordance with regulatory standards and local
jurisdictional policies and procedures
25.  Replace surfaces that cannot be cleaned

Professional Responsibilities
26.  Determine own ability to perform dry needling safely and effectively

Table ii. Specialized Knowledge Required for Competency in Dry Needling
Anatomy and Physiology
1. Surface anatomy as it relates to underlying tissues, organs, and other structures, including
variations in form, proportion, and anatomical landmarks
Emergency Preparedness and Response

2. - Emergency preparedness and/or response procedures related to secondary physiological effects
or complications associated with dry needling (e.g., shock, vasovagal)

3. Emergency preparedness and/or response procedures related to secondary emotional effects or
complications associated with dry needling (e.g., claustrophobia, anxiety, agitation)
4, Standards for needle handling (e.g., hand hygiene, application of single-use needles)
Safety and Protection
5. Factors influencing safety and injury prevention
6. Personal protection procedures and techniques as related to dry needling (e.g., positioning self

to access treatment area, use of personal protective equipment)

7. Theoretical basis for dry needling (e.g., applications for rehabilitation, health promotion, fitness
and wellness, performance) : .o

8. Theoretical basis for combining dry needling with other interventions

9. Secondary effects or complications associated with dry needling on other systems (e.qg.,
gastrointestinal, cardiovascular/pulmonary, musculoskeletal)

10. Theoretical basis of pain sciences, including anatomy, physiology, pathophysiology, and relation
to body structures and function

11. Contraindications and precautions related to dry needling (e.g., age, allergies,
diseases/conditions)

12. Palpation techniques as related to dry needling

13. Needle insertion techniques

14.  Needle manipulation techniques

15. Physiological responses to dry needling
16. Solid filament needies (e.g., physical characteristics)
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Analysis of Competencies for Dry Needling by Physical Therapists

Introduction and Overview
Dry Needling in the Physical Therapy Scope of Practice

Dry needling is a procedural intervention used by physical therapists (PT) to treat pain, functional
impairments, and disabilities. The technique involves the insertion of solid filament needles into the
skin and underlying tissue to disrupt pain sensory pathways and relax contracted fibers
(Dommerholt, & Femandez-de-las-Pefias, 2013). Clinical research suggests that dry needling helps
reduce local and peripheral pain and sensitization, thereby hastening the restoration of muscle
function and range of motion (Lewit, 1979; Dommerholt, 2011; Clewley, Flynn, & Koppenhaver,
2014). Dry needling (alone or with other physical therapy interventions) has been shown to be an
effective treatment for neuromusculoskeletal diseases or conditions, including arthritis, tendonitis,
carpal tunnel, and chronic pain (Dommerholt, 2004; Kalichman, & Vulfsons, 2010).

The theoretical genesis of dry needling is attributed to the pioneering work of Janet Travell, M.D.
and David Simons, M.D. (Simons, Travell, & Simons, 1999) who used .22-gauge hypodermic
needles to treat myofascial pain with trigger point therapy (i.e., needling of taut bands of muscle
fibers). Over the past several decades, practitioners have adopted variations on the: original
approach including superficial and deep needling techniques (Gunn, 1997; Baldry, 2002; Ma,
2011). Modern dry needling has largely abandoned hypodermic needles in favor of round tip,
solid filament needles ranging from .22 to .30 millimeters in diameter as the beveled tip of
hypodermic needles causes greater tissue damage. In addition, modern dry needling is used to
treat a variety of conditions and dysfunction of neuromusculoskeletal structures (Ma, 2011;
Dommerholt & Fernandez-de-las-Pefias, 2013; Dunning, et al, 2014).

The use of needles to treat health conditions is not unique to physical therapy. Needles of
similar design are used by practitioners of Acupuncture and Oriental Medicine. However, the
use of needles, per se, does not imply that one needling approach is equivalent to another or
that one medical profession is infringing on the scope of practice of another. It is not the specific
individual procedures or tools that define a profession, but the totality of the scope of practice
(National Council of State Boards of Nursing, 2012).

Dry needling in the context of physical therapy is based on a distinct philosophical and theoretical
framework supported by modern scientific study of the musculoskeletal and nervous systems
(American Physical Therapy Association, 2012; Cummings, 2013; Dunning, et al, 2014). At every
stage of the physical therapy visit, from patient selection to the actual needling of the affected areas,
the PT is guided by his/her education, clinical training and experience, professional responsibilities
and competence, and legally defined scope of practice, as well as the patient’s reaction to needling.
For example, the type and number of needles used, as well as their location, depth, and manipulation,
are heavily influenced by the PT’s knowledge of anatomy, histology, physiology, biomechanics,
kinesiology, neuroscience, pharmacology, and pathology, as well as the overall plan of care.

In the United States, physical therapy practice is governed by occupational and regulatory
standards for ensuring public protection and professional integrity. Statutes (i.e., practice acts)
define the scope of practice for a particular jurisdiction and licensure laws ensure practitioners
meet and maintain prescribed standards for the competent performance of their jobs. However,
practice acts are often ambiguous regarding the procedures and techniques PTs are allowed to
perform because methodologies and evidence-based treatments continually evolve with
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advances in education, research, and technology. As a result, interpretation of the law falls to
state boards/agencies which develop rules and regulations to define, in practical terms, whether
or not a specific procedure, technique, or modality is within the scope of practice. Because each
state creates its own licensure laws, the scopes of practice vary—an allowed technique in one
state may be restricted in another. Currently, dry needling is specifically allowed in 33 states and
strictly prohibited in eight; the remaining states are either undeclared or have conflicting rulings.

Scope and Purpose of the Project

Since 2010, many jurisdictions have sought information from the Federation of State Boards of
Physical Therapy (FSBPT) regarding the ability of PTs to perform dry needling. Much of the
empirical research on dry needling has focused on the clinical aspects of the technique, such as
methods of action and treatment effects (Dommerholt & Fernandez-de-las-Pefias, 2013;
Dommerholt, 2011; Dunning, et al, 2014). However, no publically available studies have explicitly
examined what PTs must know and be able to do to perform dry needling safely and effectively, or
what factors (personal capacities or environmental conditions) contribute to competent
performance. To provide its members with objective, professionally-developed guidance, FSBPT
sponsored a study of the competencies required for safe and effective dry needling.’

The primary objectives of this research were to:

1. Define Dry Needling Competencies for Physical Therapists

a. What must physical therapists know and be able to do to perform dry needling
~ safely and effectively?

b. When, where, and how do physical therapists acquire the knowledge, skills, and
abilities needed to perform dry needling? :

2. Evaluate Factors that Impact Safe and Effective Practice
a. What characteristics of the individual contribute to safe and effective dry needling?

b. What institutional and environmental factors influence the safe and effective
practice dry needling?

Research Design

- The systematic process for developing competencies in a licensure context is often referred to
as “practice analysis”. The process begins with an analysis of the work itself to identify the tasks
individuals perform on the job. This is followed by an investigation of the knowledge, skills, and
abilities needed to perform those tasks. Finally, additional information is collected to determine
the requirements for evaluating the quality of performance on a task (e.g., effective versus not
effective). The result of this process is a list of the knowledge, skills, and ability requirements for
competent performance.

! Competencies are defined as measurable or observable knowledge, skills, or abilities an individual must
possess to perform a job effectively. They possess both descriptive and evaluative information (i.e., what
characteristics an individual must possess and to what extent or level of quality). Because they describe
behavioral characteristics of the individual in terms of the job being performed, competencies can provide
a strong foundation for a variety of professional and regulatory functions, including the establishment of
education and training requirements, performance assessment and management, professional
guidelines, and practice regulations. They are also useful for communicating with and educating the
public on the dry needling technique and how it fits with the physical therapy scope of practice.
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Practice analysis relies on the input and judgment of subject matter experts (SMEs) to provide
an authentic and accurate assessment of the job tasks and competencies. Their primary role is
to bring their education, training, and on-the-job experience to bear in identifying knowledge,
skills, and abilities that are relevant and important for competent practice. In this way, SME
participation adds credibility and validity to the outcomes of the research.

FSBPT contracted with the Human Resources Research Organization (HUmRRO) to conduct
the study in accordance with current best-practices in practice analysis procedures. HUMRRO is
a non-profit, social and behavioral science research and consulting firm dedicated to the
measurement and improvement of human and organizational performance. As an independent
contractor, HUMRRO was instrumental in carrying out an objective, unbiased analysis. In
addition, HumRRO provided an external perspective of the nature of physical therapy work,
particularly the human and environmental factors related to competent job performance.

Competency Development Process

The process for developing the dry needling competencies included three main steps. First,
HumRRO staff conducted a background review of the literature on dry needling and constructed
draft versions of the competencies. Concurrently with the background review, FSBPT surveyed
a broad sample of licensed PTs to identify knowledge, skills, and abilities that are important for
dry needling. Finally, HuUmRRO and FSBPT convened a task force meeting with experts in dry
needling to consolidate the information collected in the previous two steps and construct a final
list of competencies. Each step is described in more detail in the following sections.

Background information Review

The purpose of the background review was to obtain current theoretical, procedural, and
descriptive information on dry needling and translate it into a preliminary set of competencies.
The review began with an internet search to identify source material containing information
related to: dry needling knowledge and skills, tasks and/or duties, contraindications, adverse
effects, safety, needle techniques, patient education and communication, and emergency
preparedness and response. This search returned 30 sources encompassing websites,
resource papers, text publications, peer-reviewed research journals, instructional curricula, and
testing materials. FSBPT identified an additional seven electronic documents covering FSBPT
periodicals and testing materials related to the National Physical Therapy Licensure Exam
(NPTE). The complete list of source materials is provided in Appendix A.

During the review, text fragments (e.g., sentences, phrases, paragraphs) that provided ‘
potentially useful information were extracted and stored in an electronic database. A total of 937
fragments were collected ranging in size from 19 to 2,329 characters (including spaces). The
average size of an extracted fragment was 229 characters. Examples include:

“...inquiries specifically about reactions to needles...”

e “Sustained contractures of taut bands cause local ischemia and hypoxia in the core of
trigger points.”

* “The muscle and treatment area needled should be compressed immediately following
needle with-drawal for hemostasis for up to 30 seconds or until any bleeding has
stopped. A cotton swab may be used and should be discarded as appropriate.”

e “The clinician should be cognizant of anatomical structures within the treatment area that
are vulnerable to [dry needling], e.g. neurovascular structures and the lung, and ensure
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that the needling technique avoids penetration of vulnerable anatomical structures. Also,
voluntary and involuntary patient movement may compromise safe [dry needling], which
is why the needling hand should always rest on the patient's body.”

The extracted information was analyzed, sorted, and coded into groupings reflecting common
(or recurrent) topics or themes. For example, the following sentences provided information
related to knowledge of body systems affected by dry needling:

» “Dry needling is a neurophysiological evidence-based treatment technique that
requires effective manual assessment of the neuromuscular system”

e “Anatomical knowledge of the vascular system is important as there is a potential
to puncture blood vessels during needling” .

» ‘“ldentify specific bony landmarks of the pelvis and differentiate individual pelvic
muscles for needling” :

» “Anatomical knowledge of internal organs is important as there is potential for
internal organ penetration such as the kidney with needling of [trigger points] in
the psoas major and quadratus lumborum muscles or organs within the
peritoneal cavity with needling of TrPs in the abdominal muscles”

In some instances, a single fragment provided information across muitiple topics and was coded
accordingly. After sorting and grouping the information, common topics with each grouping were
_ identified and used to construct draft lists of dry needling tasks and knowledge requirements.

Tasks are defined as discrete job-related actions taken to achieve some goal or purpose, and
the tools, conditions, and reasons for doing so. Twenty-seven tasks were derived from the
background review materials. Below is an example of a task statement.

Interview patients/clients, caregivers, and family to obtain patient/client history and
current information (e.g., medical, surgical, medications, social, cultural, economic)
to identify prior experience with and tolerance for dry needling (e.g., needle phobia,
response lo treatment, ability to comply with treatment requirements).

Knowledge requirements describe organized bodies of factual or procedural information that are
directly involved in the performance of a job or job task. Twenty-seven knowledge requirements
were derived from the background review. An example of a knowledge requirement statement is
presented below.

Knowledge of contraindications and precautions related to dry needling (e.g.,
age, allergies, diseases/conditions, implants, pregnancy, areas of acute
inflammation, acute systemic infections, medications).

The draft lists of tasks and knowledge requirements were reviewed with FSBPT to (a) identify
content gaps, (b) make adjustments to the phrasing or content, and (c) organize the information
in a meaningful way for review by the Task Force. The complete list of draft statements is
presented in Appendix B.

Practitioner Survey

The purpose of the practitioner survey was to identify entry-level physical therapy tasks and
knowledge (required at the time of licensure) that are also required for dry needling. A large sample
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of licensed PTs (n=353) was recruited to complete the survey. This sample included individuals
working in hospitals, private practice, clinics, academia, and the military. Respondents were
presented with two lists: 214 entry-level tasks (a.k.a., work activities) and 116 entry-level knowledge
statements. Both lists were drawn verbatim from the results of the 2011 Analysis of Practice for the
Physical Therapy Profession (Bradley, Waters, Caramagno, & Koch, 2011).? The practitioner survey
was conducted concurrently with the review of background materials. Therefore, draft competencies
from the review were not included in the practitioner survey. Respondents were instructed to rate
whether each task (or knowledge) was relevant or not relevant to competency in performing dry
needling. Tables indicating the percent of respondents selecting each task or knowledge as relevant
were prepared for presentation to the Task Force.

Respondents were also asked to identify qualities or capabilities that PTs need to be effective in
the practice of dry needling that were not already covered by the lists of tasks and knowledge
statements. HUmMRRO content analyzed their responses and identified commonly cited
characteristics. Broadly, the responses could be categorized into three areas of dry needling-
specific information: skills and abilities, tasks, and knowledge. For example, some of the _
respondents suggested adding tasks related to needle selection and placement, identification of
contraindications, and palpation. A smali portion of respondents observed that PTs need
knowledge of surface and cross-sectional anatomy, adverse effects related to-needling, and
clean needle techniques. The information identified by the survey respondents was incorporated
into the draft list of tasks and competencies developed during the background review.

Task Force Meeting

The purpose of the Task Force meeting was to review the draft competencies and survey results
and consolidate the information into a final set of dry needling competencies. FSBPT extended
invitations to a group of dry needling experts who were employed in a variety of sectors (e.g.,
private, academia) and were geographically dispersed. Because more individuals were interested
than there were positions to fill, FSBPT requested from each individual a short summary of his/her
training and professional experience with dry needling as well as his/her availability to attend the
Task Force meeting on the selected dates (see below). Based on the narratives, FSBPT looked for
individuals who possessed regulatory experience with FSBPT or FSBPT’s licensing boards and/or
have been involved in the legislative process with regard to dry needling.

Seven individuals were selected to participate on the Task Force based on their depth and breadth
of experience and education in dry needling. Their years of professional experience performing dry
needling ranged from five to fourteen. All participants were licensed PTs with a minimum of fourteen
total years of experience in physical therapy and a maximum of 31. Five participants possessed
Doctorate level degrees (i.e., DPT); one had a Master's level degree (i.e., MPT/MSPT), and one had
a Bachelor's degree. All were certified to practice dry needling, and five were currently in an
educational or training role (e.g., faculty, instructor) providing dry needling instruction in addition to
their clinical employment as therapists. One was a full-time faculty member.?

The Task Force meeting was held at FSBPT's headquarters on May 29-31, 2015. HumRRO
staff facilitated the meeting with technical support from FSBPT as well as observers from the
American Physical Therapy Association (APTA) and FSBPT s Board of Directors. The agenda
covered the following activities:

2 Avallable at: https://www.fsbpt.org/download/pa2011_pffinalreport20111109.pdf
® At this time there are no required certifications, or certifications that are acknowledged by a regulatory
board. All Task Force members have extensive training in dry needling and practice it regularly.
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Define Dry Needling

Define the Standard for Competence (Safe and Effective Practice)
Review and Refine Dry Needling Tasks .

Review and Refine Dry Needling Knowledge Requirements -
Identify Dry Needling Skills and Abilities
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Define Dry Needliing

The first activity was aimed at constructing a definition of dry needling that clearly
communicates the purpose and defining features of the intervention without inadvertently
narrowing the scope. A draft definition was presented to the Task Force for review and is
presented below.*

Draft definition: Dry needling is a skilled intervention using a thin, filiform needle, without
infectate, to penetrate the skin in order to stimulate and effect change in underlying
lissues.

The Task Force noted several issues with the draft definition they believed would confuse
certain audiences and narrow its applicability across individual practitioners and practice
settings. These included the following.

¢ Dry needling is not limited to physical stimulation of acutely affected tissue.

e There is a neural component that includes the peripheral and central nervous system.

e Dry needling can be used to stimulate as well as inhibit the neuromusculoskeletal
system.

¢ Dry needling is a method for evaluating, treating, and managing functional impairment
and pain. '
Dysfunction and disability are also treated with dry needling. (

o The term filiform should be kept; however, some needles are thicker than others so “thin”
might be misleading.

e Needles may penetrate more than just the dermal layer (i.e., skin).

The definition adopted by Arizona Physical Therapy Board which was developed to address
many of the same issues was presented. The Task Force elected to use this definition as a
starting point and made a few additional revisions, such as adding “disability” to the list of things
dry needling can be used to treat. The final definition is presented below.

Dry needling is a skilled technique performed by a physical therapist using filiform
needles to penetrate the skin and/or underlying tissues to affect change in body
structures and functions for the evaluation and management of neuromusculoskeletal
conditions, pain, movement impairments, and disability.

Define the Standard for Competence (Safe and Effective Practice)

* This version was developed by FSBPT staff with contributions from two practicing physical therapists

that have expertise in dry needling. The draft version was primarily developed as a starting point to
facilitate discussion.

® Draft definition; do not cite.
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The second activity was conducted to clarify the standard of competence for dry neediing. This
standard represents the minimum level of proficiency needed to perform the technique
competently. Aithough there are many ways to define competence (e.g., efficiency, cost, speed,
quality, satisfaction), the criteria “safe and effective” were selected because (a) they are
meaningful to the practice of dry needling (and physical therapy in general), and (b) this approach
is consistent with the 2011 practice analysis (Bradley, Waters, Caramagno, & Koch, 2011).

To begin, the Task Force participated in a brainstorming task to identify (at a broad level) what
PTs do when applying dry needling, what they must know to do so safely and effectively, and
what psychological or physical characteristics they must possess (e.g., skills, abilities).
Examples of their responses include:

e DO: assess and evaluate; determine need for intervention, educate patients, establish
goals, handle needles safely, manage waste disposal

o KNOW: anatomy; palpation techniques; dosing; informed consent; adverse effects;
reimbursement

e POSSESS: psychomotor skills; social skills; ability to communicate; ethics; self-
awareness; empathy/compassion; cultural competence

This activity helped orient the Task Force to the practice analysis approach and establish a
common frame of reference regarding the meaning of safe and effective practice.

The Task Force noted that safety and effectiveness are related but distinct concepts s<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>